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Introducciéon General

INTRODUCCION GENERAL

LA FORMA-CONCEPTO COMO HIPOTESIS
DE LECTURA

Santiago M. Zarria

LA PREGUNTA SOBRE LA FORMA

Leer a Carl Schmitt plantea, ante todo, un problema de método.
No se trata tnicamente de decidir si sus conceptos contintian sien-
do validos o no, si sus diagnosticos conservan capacidad explicativa
actual o no, o si sus posiciones politicas pueden ser defendidas o no.
Se trata, en un nivel mas profundo, de preguntarse qué hace un con-
cepto cuando Schmitt lo escribe. ;Qué trabajo intelectual se realiza
cuando se afirma que “Todos los conceptos centrales de la moderna
teoria del Estado son conceptos teologicos secularizados” (Schmitt,
2009, p. 37); o cuando soberania, decision y excepcion aparecen
articuladas en la conocida formula: “Soberano es quien decide sobre
el estado de excepcion” (Schmitt, 2009, p. 13); o cuando se recono-
ce que “La distincion politica especifica, a la que pueden remitirse
las acciones y motivos politicos, es la distincion entre amigo y enemi-
go” (Schmitt, 2019, p. 270)?

Esto no es menor. En Teologia politica, la secularizacion no se
reduce a la derivacion historica de determinadas categorias juridi-
co-politicas a partir de conceptos teologicos. Schmitt insiste también
en su dimension sistematico-estructural, hasta el punto de afirmar
que “la imagen metafisica que de su mundo se forja una época de-
terminada tiene la misma estructura que la forma de la organizacion
politica que esa época tiene por evidente” (Schmitt, 2009, p. 44).
Seglin Kervegan (vol I, cap. 1), en el primer volumen, la historia de
las ideas en Schmitt no constituye un ejercicio estrictamente espe-
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Santiago M. Zarria

culativo, sino que esta al servicio de un propésito teorico y politico.
Es decir, sus reconstrucciones historicas se encuentran orientadas
por problemas de esos ambitos y por tomas de posicion del presen-
te. Kervégan concluye que “Schmitt hace historia de las ideas como
piensa que debe hacerse politica: dandose adversarios y combatien-
dolos resueltamente” ! (p. 62).

Los conceptos schmittianos no funcionan solo como categorias
descriptivas que nombran objetos que han sido previamente elabo-
rados. Tampoco se agotan en la polémica inmediata, aunque son,
sin duda, controvertidos y tienen una marcada fuerza provocadora.
Su alcance va mas alla de lo inmediato, no solo porque permiten
reconocer estructuras de lo politico, sino también porque facili-
tan la delimitacion de ese campo para estudiarlas. Por esto decimos
que los conceptos schmittianos trabajan como estructuras capaces
de delimitar y ordenar campos de experiencia, establecer distin-
ciones y producir determinadas formas de comprension. La hipo-
tesis que guia los dos volimenes que conforman esta obra, puede
formularse desde esta perspectiva: los conceptos fundamentales de
Schmitt pueden ser leidos como formas conceptuales, formas-con-
cepto, que articulan una concepcion de lo politico.

Esta hipotesis encuentra respaldo en Capria (vol. I, cap. 3),
quien propone releer la teologia politica schmittiana como “una
metodologia fundada en la forma-concepto” (p. 93), orientada a
reconstruir las condiciones conceptuales mediante las cuales un
orden politico puede convertirse en “representable, legitimo y
eficaz”. Desde esta perspectiva, la conceptualidad schmittiana no
se limita a describir una realidad politica previamente constituida,
sino que participa en la configuracion de las condiciones mediante
las cuales puede hacerse visible. Como sefiala Capria (vol. I, cap. 3)
“el concepto no representa lo politico, sino que regula su intensidad,
fijando su umbral de visibilidad y decision” (p. 139).

Esta lectura adquiere especial relevancia en Der Begriff des Po-
litischen. En el texto de 1927, Schmitt escribe: “lo politico es in-

1 Salvo indicacion contraria, las traducciones al castellano de los pasajes citados en esta
introduccion son del editor.
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Introducciéon General

dependiente, como una zona separada junto a otros ambitos rela-
tivamente auténomos del pensar y del quehacer humano [...] lo
politico tiene que encontrarse en sus propias distinciones, relativa-
mente autonomas, relativamente tltimas, a las cuales pueda recon-
ducirse todo cuanto sea accion politica en un sentido especifico”
(Schmitt, 2019, p. 270). Esto es importante porque muestra que
la especificidad de lo politico no depende de un contenido material
predeterminado, sino del grado de intensidad que puede adquirir
una relacion de asociacion/disociacion hasta alcanzar la distincion
amigo-enemigo. La distincion no establece, previamente, la mate-
ria de lo politico, sino el criterio mediante el cual una oposicion
puede adquirir una intensidad especificamente politica.

Esto nos permite precisar el alcance de nuestra hipotesis. La
forma-concepto no designa simplemente una palabra o una defini-
cion. Designa una operacion de distincion mediante la cual deter-
minada realidad politico-juridica puede hacerse visible y pensable.
Como sostiene Sinaeian (vol. I, cap. 4), la distincion no constituye
solamente un método de analisis, sino “la operacion formal me-
diante la cual lo politico aparece [...] como un ambito distinto e
inteligible de la vida colectiva” (p. 173). Conceptos como sobe-
ranfa, decision, legitimidad, excepcion, amigo y enemigo, repre-
sentacion, tierra, mar o nomos no constituyen solamente categorl’as
schmittianas, sino que funcionan también como posiciones, distin-
ciones y fronteras a través de las cuales Schmitt organiza concep-
tualmente distintos aspectos de la realidad.

Por estas razones, comprender la obra schmittiana nos exige
preguntarnos no solo qué significan sus conceptos, sino tambien
qué ponen al descubierto, qué orden presuponen, qué diferencias
introducen y qué posibilidades excluyen.

13



Santiago M. Zarria

LA FORMA-CONCEPTO: ALCANCESY LIMITES DE
UNA HIPOTESIS HERMENEUTICA

Aunque Schmitt no desarrolla la forma-concepto como una catego-
ria teorica autébnoma, el problema que aqui intentamos reconstruir
aparece tempranamente bajo vocabularios distintos y adquiere fun-
ciones diferentes a lo largo de su obra. En Der Wert des Staates und
die Bedeutung des Einzelnen, la realizacion (Verwirklichung) de la idea
juridica exige mediacion, determinacion y concrecion: el Estado
aparece como Mittler des Rechts, la idea juridica abstracta adquiere
Gestalt en la ley positiva y el transito hacia la realidad es formulado
incluso como Sichtbarmachung (Schmitt, 1917, pp. 70, 76, 80-83).

En Die Sichtbarkeit der Kirche, el problema reaparece en el vo-
cabulario de la mediacion y la visibilidad. Schmitt afirma que “en
la palabra, el pensamiento adquiere su visibilidad” (Im Wort gewinnt
der Gedanke seine Sichtbarkeit), describe la mediacion como un ha-
cer valer “lo invisible en lo visible” y sostiene que la unidad, en su
historicidad, adopta “la forma de una sucesion juridica” (die Form
einer Rechtsnachfolge). A ello se anade la Umformung der geistlichen
Gaben und Funktionen in Amter, mediante la cual los dones y funcio-
nes espirituales adquieren una configuracion institucional concreta
(Schmitt, 2005, pp. 448—451).

En Politische Theologie, Schmitt distingue la Rechtsform de otras
formas y reconoce un Eigenwert der Form. El punto decisivo apa-
rece cuando afirma que, dado que “la idea juridica no puede
realizarse por si misma, toda traslacion a la realidad requie-
re una particular Gestaltung y Formung”; la forma adquiere asi un
momento constitutivo en la realizacion juridica y no constituye
un mero revestimiento exterior (Schmitt, 2015, pp. 33—35); En
Catolicismo romano y forma politica, Schmitt sostiene que la Iglesia ha
alcanzado una “conformacion sustancial de la realidad historica y
social”, fundamentada en el principio de representacion (Schmitt,
192372011, p. 10). También dice que su capacidad para adoptar
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Introducciéon General

distintas formas juridicas depende de su fuerza representativa
(p- 23), y vincula la creacion de forma con el lenguaje de la
gran retorica (p. 28). Por lo tanto, puede interpretarse que la
representacion no funciona inicamente como apariencia exterior,
sino como una capacidad de configuracion juridica, historica y
politica. En Verfassungslehre, la Constitucion puede aparecer como
Form der Formen, pero la formulacion decisiva se encuentra en su
concepto positivo: el acto constituyente determina mediante una
decision la Art und Form der politischen Einheit. La Constitucion no
es, entonces, una mera suma de normas, sino la determinacion
consciente de una Gesamtgestalt, una configuracion global de la
existencia politica por la cual la propia unidad politica decide su
forma concreta de ser (Schmitt, 2017, pp. 5, 21-23).

Finalmente, en Uber die drei Arten des rechtswissenschaftlichen
Denkens, Schmitt parte de que el derecho puede ser pensado como
regla, decision o konkrete Ordnung und Gestaltung. En el pensamien-
to del orden concreto, la regla no crea el orden, sino que consti-
tuye tinicamente una parte y un medio de este; su sentido y validez
presuponen una situacion y una configuracion concretas. Orden y
Gestaltung adquieren asi una consistencia propia que no puede re-
ducirse a un sistema abstracto de normas (Schmitt, 2023, pp. 9,
13-16).

Este recorrido ofrece fundamento suficiente para la hipotesis
que aqui proponemos. La forma-concepto no debe entenderse, por
tanto, como la traduccion de un término técnico schmittiano, sino
como una categorfa interpretativa orientada a reconstruir el modo
en que sus conceptos delimitan, articulan y hacen inteligibles de-
terminadas relaciones juridico-politicas.

Se trata, deliberadamente, de una hipotesis arriesgada. Su al-
cance transversal puede suscitar la objecion de imponer retrospec-
tivamente una unidad a momentos, vocabularios y problemas que
no permanecen idénticos a lo largo de la obra de Schmitt. Precisa-
mente por ello, su valor no depende de demostrar una continuidad
doctrinal, sino de comprobar hasta donde permite reconocer ope-
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raciones conceptuales recurrentes sin borrar sus desplazamientos,
discontinuidades y transformaciones.

Para evitar que esta hipotesis se convierta en una categoria
capaz de absorber cualquier nocién schmittiana, aqui hablaremos
de forma-concepto micamente cuando una distincion cumpla una
funcion reconocible de delimitacion, articulacion y produccion
de inteligibilidad: debe delimitar un campo, ordenar posiciones o
relaciones dentro de ¢l y contribuir a hacer visible una determi-
nada configuracion juridico-politica. No basta, por tanto, con que
Schmitt utilice el vocabulario de la forma ni con que se trate de un
concepto central en su obra.

En El concepto de lo politico, la pregunta por lo especificamente
politico comienza por la busqueda de una diferencia que no pueda
reducirse a los criterios propios de la moral, la estética o la econo-
mia (Schmitt, 2019). En la version de 1932, esta exigencia termina
en la formulacion segtin la cual “el antagonismo politico constituye
la mas intensa y extrema de todas las oposiciones” (Schmitt, 1991,
p- 59), cuya intensidad aumenta cuanto mas se aproxima a la agru-
pacion amigo-enemigo.

Cuando hablamos de la forma-concepto, nos interesa justamente
esta capacidad de determinadas distinciones para delimitar y or-
ganizar un campo de relaciones. Esto no significa reducir la con-
ceptualidad schmittiana al esquema amigo-enemigo, sino atender
al modo en que ciertas diferencias establecen limites, posiciones y
relaciones de pertenencia, exclusion o conflicto.

Debemos hacer, sin embargo, una distincion importante: for-
ma-concepto y orden no son términos equivalentes. La forma-concepto
se refiere a la operacion mediante la cual ciertas distinciones hacen
posible comprender y conceptualizar una realidad politico-juridica
(Capria, cap. 3; Sinaeian, cap. 4). El orden, por otro lado, alude a la
formacion historica, espacial, institucional y juridica en la que esas
diferencias adquieren consistencia concreta y duracion.

Esta distincion se puede ver claramente en el trabajo de Mont-
serrat Herrero incluido en el segundo volumen. Segin Herrero,
“la idea de orden concreto es el hilo conductor de la interpreta-
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cion coherente de los conceptos politicos alumbrados por Carl
Schmitt” (Herrero, vol. II, cap. 5). Esto refuerza la arquitectura de
estos dos volumenes porque “el concepto que podriamos entender
casi en las antipodas del de orden, la decision sobre la excepcion”,
se encuentra “entretejido en su pensamiento con la idea de orden”
(Herrero, vol. II, cap. 5). La razon es que la decision siempre remi-
te a una situacion concreta; es decir, a una situacion de crisis, que,
a su vez, conduce al nuevo orden que se pretende instaurar.

Esta lectura no supone postular una metafisica de la excepcion,
porque su funcion adquiere mayor precision cuando se la considera
en relacion con aquello que pone en cuestion vy, al mismo tiem-
po, contribuye a hacer visible: la normalidad del orden. Capria
(vol. I, cap. 3) formula esta cuestion de manera semejante al sefia-
lar que la excepcion “no designa un contenido o un caso juridico
determinado”, sino que constituye el punto en el que “la condicion
de posibilidad de la validez normativa se hace visible” (p. 120).

La conocida proposicion que aparece en Teologia politica, seglin
la cual “el orden juridico, como todo orden, descansa en una de-
cisién, no en una norma” (Schmitt, 2009, p. 16) puede ser releida
desde esta perspectiva. La decision no aparece aqui como lo contra-
rio del orden, sino como uno de los puntos en que la relacion entre
normalidad, crisis y orden se vuelve conceptualmente visible: ante la
ruptura de una normalidad determinada, la decision remite a la posi-
bilidad de restablecerla o de instaurar un nuevo orden.

Soberanta, decision y excepcion, vistas desde esta idea, pode-
mos ubicarlas en una problematica mas amplia, es decir, en la de las
formas mediante las cuales un orden se vuelve conceptualmente
inteligible, juridicamente manejable y politicamente efectivo. Ese
es el marco desde el cual proponemos leer estas relaciones en la
logica schmittiana. Por esta razon, el concepto de orden adquiere
una elaboracion mas explicita. Herrero (vol. II, cap. 5) senala que
puede encontrarse implicitamente desde los primeros escritos de
Schmitt y que, desde Uber die drei Arten des rechtswissenschaftlichen
Denkens de 1934, pasa a convertirse en una presencia explicita y
constante. Alli comienza a dibujarse la concepcion segan la cual
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el “orden no significa primariamente ordenamiento, es decir
conjunto de reglas. Mas bien la regla es una parte del orden, un
medio para realizarlo, pero de ningtin modo crea un orden” (He-
rrero, vol. I, cap. 5).

Esto se vuelve visible cuando se transforman las condiciones
tecnicas y espaciales del orden. Manzullo (vol. II, cap. 6) recupera
de Schmitt la posibilidad de que “Estado y politica dejaran de coin-
cidir”, de modo que la estatalidad ya no monopolice de manera ex-
clusiva la decision ni la unidad soberana. Desde otra perspectiva,
Nosetto y Wieczorek (vol. TI, cap. 4) sostienen que la configura-
cion contemporanea de internet se aproxima a “un pluriverso de
infraestructuras arborescentes y entrelazadas”. Visto en conjunto,
estas contribuciones permiten ampliar la hipétesis de la forma-con-
cepto hacia la pregunta por las condiciones espaciales, técnicas e in-
fraestructurales en las que un orden se hace efectivo.

No se afirma que exista una doctrina sobre la forma-concepto que
atraviese la obra schmittiana, pero tampoco podemos decir que no
existan referencias, problemas y conexiones que permiten plan-
tear esta lectura. En esta obra, la forma-concepto debe entenderse
como una hipétesis hermenéutica, no como una doctrina atribuida
a Schmitt ni como una tesis compartida por todos los autores que
se encuentran en estos volimenes. Su funcion es otra: organizar un
campo de problemas y hacer visibles relaciones entre investigaciones
que conservan su autonomia metodologica y argumentativa.

Esta hipotesis, la forma-concepto, tampoco pretende eliminar las
discontinuidades, desplazamientos y modificaciones que ha tenido
el pensamiento schmittiano. La forma-concepto ofrece un punto de
vista, nada mas que eso, desde el cual interrogar operaciones con-
ceptuales que adquieren funciones diferentes en momentos distin-
tos de su obra, sin convertir esas diferencias en manifestaciones de
una y definitiva doctrina: el schmittianismo.

Esta cautela resulta especialmente necesaria ante la adhesion de
Schmitt al nacionalsocialismo en 1933 y la reorientacion de una
parte de su vocabulario juridico y politico durante esos afios. Tales
transformaciones no pueden ser tratadas como un simple desarro-
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llo interno de categorias anteriores ni neutralizadas bajo una con-
tinuidad puramente conceptual. La hipotesis de la forma-concepto
debe permitir registrar también rupturas, apropiaciones y reorien-
taciones politicas, precisamente porque la funcién de un concepto
cambia cuando cambian el orden, el adversario y la decision a la
que sirve.

3

DOS VOLUMENES: DE LA FORMA CONCEPTUAL A
LAS METAMOREFOSIS DEL ORDEN

La articulacion de esta obra en dos volimenes responde a un
ntcleo intelectual comln que los une, aunque los trabajos que se
encuentran aqui aborden la problematica desde diferentes perspec-
tivas y campos de analisis. Por esta razon, la unidad entre ambos vo-
limenes no es simplemente tematica: las operaciones conceptuales
analizadas en el primero reaparecen en el segundo como problemas
de especificidad historica, espacial e institucional.

3.1. El primer volumen

Este volumen se concentra en la génesis, las estructuras y las ten-
siones de la conceptualidad schmittiana. Las investigaciones aqui re-
unidas no responden a una Unica interpretacion de Schmitt ni pre-
suponen una doctrina comtn de la forma-concepto. Su articulacion
responde, mas bien, a un recorrido que permite pasar de los proble-
mas de formacion y funcionamiento de la conceptualidad schmittiana
hacia las logicas de la decision y la excepcion y, finalmente, hacia las
tensiones que afectan a la constitucion de la unidad politica.

3.2.El segundo volumen

Las metamorfosis del orden. Nomos, soberania y democracia desplaza la
interrogacion hacia las configuraciones espaciales, juridicas, institu-
cionales y contemporaneas del orden. Las tres secciones recorren
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el problema desde el espacio, el nomos y el orden internacional hacia
la soberania y la Constitucion, para finalizar en las tensiones entre
democracia, identidad y antagonismo.

El segundo volumen no trata simplemente de aplicar catego-
rias schmittianas del siglo XX a fenémenos contemporaneos. Mas
bien, interroga hasta donde ese vocabulario permite comprender
transformaciones del Estado, el derecho internacional, la técnica,
la soberanta, la esfera ptblica y las formas democraticas de unidad
politica. Esto se puede ver particularmente, en la confrontacion
entre Schmitt y Habermas, en donde Mehring (vol. II, cap. 12)
condensa la diferencia normativa en una formula precisa: “el
filosofo proclama la “autonomia”, el jurista proclama la “soberania”
politica”. Por lo tanto, el segundo volumen extiende la cuestion
del orden no so6lo hacia sus transformaciones espaciales y técnicas,
sino también hacia las condiciones de legitimidad y de formacion
de la voluntad politica.

4

SITUACION EN LOS ESTUDIOS SCHMITTIANOS

La bibliografia dedicada a Carl Schmitt es inabarcable. Sus obras
han sido examinadas desde la teoria juridica, la historia intelectual,
la filosofia politica, la teologia politica, el constitucionalismo y las
relaciones internacionales. Los esfuerzos por organizar esta produc-
cién cuentan con una larga trayectoria, desde las bibliografias pione-
ras de Piet Tommissen hasta la extensa compilacion internacional de
Alain de Benoist (2010). A estas iniciativas se suma una importan-
te sistematizacion interdisciplinaria en The Oxford Handbook of Carl
Schmitt, editado por Jens Meierhenrich y Oliver Simons (2017),
asi como la Bibliografia panhispdnica de Carl Schmitt (1926—2022)
de Diaz Nieva y Molina Cano (2022). La Carl-Schmitt-Gesellschaft
mantiene, ademas, un registro continuamente actualizado de la in-
vestigacion internacional. La produccion reciente confirma la am-
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pliacion y diversificacion de este campo: nuevas discusiones sobre
teologia politica, autoridad y legitimidad (Godefroy, 2025), recon-
sideraciones de la unidad politica, el pluralismo y el compromiso
democratico (Baume, 2024), nuevas configuraciones espaciales y
geopoliticas (Klinke, 2025), estudios sobre la recepcion politica
contemporanea (Gyulai y Pocza, 2025) y las apropiaciones posmar-
xistas y criticas de Schmitt (Falk, 2025). A ello se suman, en 2026,
investigaciones sobre visibilidad, forma simbolica y representacion
del poder politico (Rilla, 2026), reconsideraciones decoloniales del
orden internacional schmittiano (Mura, 2026) y nuevas discusiones
sobre Schmitt, Vitoria y el universalismo en el derecho internacio-
nal (Beneyto y de la Rasilla, 2026).

La_forma-concepto no pretende sustituir las interpretaciones de
Schmitt construidas alrededor de los conceptos clasicos del corpus
schmittiano: el decisionismo, la teologia politica, el pensamiento
del orden concreto, la representacion, el concepto de lo politico o
las categorias espaciales. Busca interrogar una cuestion que atravie-
sa a esas lecturas: el modo en que determinadas distinciones con-
ceptuales delimitan un campo, articulan relaciones y permiten que
una configuracion politico-juridica se vuelva inteligible.

En este sentido, la justificacion de un trabajo colectivo como
este no se encuentra en reducir la pluralidad de la recepcion
schmittiana, sino en formular una pregunta capaz de atravesarla sin
invalidarla. Una parte considerable de los estudios schmittianos ha
privilegiado, con razones comprensibles, determinadas formulas
por su fuerza conceptual: soberania, representacion, teologia po-
litica, excepcion, decision, amigo y enemigo, entre otras. Sin em-
bargo, la eficacia misma de estas formulas puede contribuir a ais-
larlas del campo conceptual dentro del cual adquieren significado.

La hipotesis de la_ forma-concepto intenta producir, en este sen-
tido, un desplazamiento limitado pero relevante. No se trata de
abandonar la soberania ni la excepcion en favor del orden. Se tra-
ta de preguntar qué formas de diferenciacion y queé estructuras de
inteligibilidad hacen posible que soberania, decision, excepcion u
orden puedan funcionar como conceptos politicos y juridicos.
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La categoria de _forma-concepto no trata de agrupar esas diferen-
cias bajo una “doctrina” comtn. Su funcion es mas modesta: pre-
sentar una hipotesis hermenéutica capaz de relacionar investiga-
ciones autonomas. La hipétesis se plantea en dos planos. A nivel
editorial, no exige la adhesion de los autores a una posicion co-
mun, respeta la autonomia metodologica y argumentativa de cada
uno. A nivel conceptual, la unidad del proyecto no se encuentra en
la homogeneidad de las interpretaciones, sino en la posibilidad de
dialogo que existe alrededor de problemas compartidos.

5
LOGICA DE CONJUNTOY MODO DE LECTURA

Los dos volumenes pueden ser leidos siguiendo la propuesta
actual, que no es una ruta ni un itinerario schmittiano obligatorio.
También admite una lectura transversal. Cada capitulo conserva su
autonomia argumentativa y puede ser leido de manera indepen-
diente, ademas, porque al mismo tiempo, algunos problemas re-
aparecen en diferentes secciones y posibilitan construir recorridos
que atraviesan los dos volamenes.

Si les interesa la relacion entre teologia politica, decision y or-
den pueden recorrer los capitulos dos, tres, siete y ocho del vo-
lumen [ y seguir con los capitulos cinco y seis del volumen II. Si
prefieren el problema de la excepcion, la soberania y la defensa de
la Constitucion pueden relacionar los capitulos cinco, ocho y diez
del volumen I con los capitulos cinco, siete y ocho del volumen II.

Una lectura centrada en lo politico, la unidad, el antagonismo
y la democracia puede recorrer los capitulos cuatro, nueve, once
y doce del primer volumen con los capitulos nueve, diez, once y
doce del segundo volumen. Finalmente, el problema del espacio,
el nomos y sus transformaciones contemporaneas permite pasar de
los capitulos dos y tres del volumen I a los capitulos uno, dos, tres,
cuatro y seis del volumen II.
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Estas rutas no son secciones nuevas ni pretenden agrupar pers-
pectivas exclusivas de las propuestas que estos volimenes reunen.
Son posibilidades de lectura que propongo, dadas las caracteristicas
del proyecto. Un mismo capitulo puede tener mas de un itinera-
rio porque los problemas de la forma, la decision, la soberania, el
orden, el espacio y la unidad politica no aparecen aisladamente en
Schmitt, sino que se determinan y transforman reciprocamente. La
estructura de los dos volimenes busca conservar esa doble condi-
cion: la autonomia de cada investigacion y la posibilidad de estable-
cer conexiones conceptuales entre ellas.
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INTRODUCCION ALVOLUMEN I

La forma-concepto y sus genealogias retine investigaciones que pre-
guntan por la conceptualidad de Carl Schmitt desde sus condicio-
nes de formacion, sus genealogias y las tensiones que acompanan
su desarrollo. La organizacion del volumen no presupone una in-
terpretacion comun de Schmitt ni una adhesion de sus autores a la
hipotesis de la forma-concepto. Propone, mas bien, un recorrido que
permite observar como diferentes problemas conceptuales condu-
cen desde la teologia politica y la secularizacion hacia la decision y
la excepcion vy, finalmente, hacia las tensiones entre unidad y plu-
ralidad.

No todos los trabajos se relacionan de manera uniforma con la
hipotesis de la forma-concepto. En algunos casos, como el de Capria,
la categoria esta formulada de manera explicita; en otros, el vin-
culo se reconstruye a partir de problemas de delimitacion, realiza-
cion, decision, unidad o conflicto. El volumen no pretende borrar
esta diferencia, sino presentarla como criterio de lectura sin redu-
cir la autonomia argumentativa de cada contribucion.

La primera seccion, “Forma-concepto, teologia politica y se-
cularizacion”, retine los trabajos de Jean-Frangois Kervégan, Carlo
Galli, Alvise Capria y Masoud Sinaeian. Su posicion inicial respon-
de a una decision metodologica. Kervégan reconstruye el modo
en que Schmitt practica una historia politicamente orientada de
las ideas; Galli examina las relaciones entre modernidad, secula-
rizacion, decision, trascendencia y técnica; Capria propone la for-
ma-concepto como problema de meétodo para pensar las condiciones
de representacion, legitimidad y eficacia del orden politico; y Si-
naeian reconsidera la autonomia de lo politico a partir de su rela-
cion con la herencia teologica y la secularizacion.

Si esta primera seccion interroga las condiciones de formacion
y funcionamiento de la conceptualidad schmittiana, la segunda
desplaza esa pregunta hacia aquellas situaciones en las que la rela-
cion entre derecho, decision y orden alcanza algunos de sus puntos
de mayor tension.
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La segunda seccion, “Genealogias y logicas de la decision, la
dictadura y la excepcion”, retne a Lars Vinx, Caio Henrique Lopes
Ramiro y Felipe Alves da Silva, Carlos Pérez-Crespo y Tommaso
Gazzolo. Vinx reconstruye la trayectoria de la transformacion de
la teoria schmittiana de la dictadura desde la pacificacion juridica
hasta la homogeneizacion politica; Ramiro y Alves da Silva analizan
la apropiacion schmittiana de Donoso Cortés en la articulacién en-
tre teologia politica, dictadura y excepcion; Pérez-Crespo indaga,
a partir de materiales del Nachlass, la transformacion del decisio-
nismo juridico en decisionismo politico; y Gazzolo vuelve sobre
la decision y la dictadura desde el problema de la realizacion del
derecho.

La tercera seccion desplaza nuevamente el problema: una vez
examinadas la decision, la dictadura y la excepcion, la cuestion
pasa a ser qué ocurre con la unidad politica cuando se enfrenta con
la pluralidad, el conflicto y el disenso.

En esta Gltima seccion, por tanto, la relacion con la hipotesis
ya no depende de la presencia literal del vocabulario de la forma,
sino de la pregunta por las operaciones mediante las cuales unidad,
pluralidad, antagonismo y disenso son delimitados y organizados
conceptualmente.

La tercera seccion, “La forma politica: entre unidad y plurali-
dad”, retine las contribuciones de Andrés Rosler, Viktoria Hue-
gel, Ricardo Laleff Tlieff y Felix Alejandro Cristia. Rosler propone
una lectura schmittiana de Los origenes del totalitarismo de Hannah
Arendt; Huegel reconstruye un dialogo implicito entre Arendt
y Schmitt en torno a la soberania, la decision y la posibilidad de
pensar la pluralidad; Laleff Ilieff desplaza el problema desde la de-
cision estatal a la decision partisana y los limites de la distincion
amigo-enemigo; y Cristia confronta a Schmitt con Rancicre para
interrogar el lugar del disenso entre la constitucion y la impugna-
cion del orden politico.

Visto asi, la unidad del volumen no depende de que todos sus
capitulos adopten la categoria de_forma-concepto, sino de que inte-
rrogan, desde lugares diferentes, operaciones mediante las cua-
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les la conceptualidad schmittiana produce, sostiene, transforma o
p p b b
pone en cuestion formas de unidad. El volumen propone, por ello,

/ o) . .
una genealogia problematica y no una secuencia doctrinal.
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GENERAL INTRODUCTION

THE CONCEPT-FORM AS A HYPOTHESIS
FOR READING

Santiago M. Zarria

1
The Question of Form

Reading Carl Schmitt raises, above all, a problem of method.
The issue is not simply whether his concepts remain valid, whether
his diagnoses retain explanatory force today, or whether his
political positions can be defended. At a deeper level, it is a ques-
tion of what a concept does when Schmitt writes it. What intellec-
tual work is undertaken when we read that “All the central con-
cepts of modern state theory are secularized theological concepts”
(Schmitt, 2009, p. 37); when sovereignty, decision, and exception
converge in the well-known formulation, “Sovereign is he who de-
cides on the state of exception” (Schmitt, 2009, p. 13); or when
Schmitt states that “The specific political distinction to which
political actions and motives can be referred is the distinction be-
tween friend and enemy” (Schmitt, 2019, p. 270)?

This is no minor matter. In Political Theology, secularization
cannot be reduced to the historical derivation of particular legal
and political categories from theological concepts. Schmitt also in-
sists on its systematic and structural dimension, going so far as to
state that “the metaphysical image an age forms of its world has the
same structure as the form of political organization that the age
takes to be self-evident” (Schmitt, 2009, p. 44). As Kervégan (vol.
I, ch. 1) argues in his contribution to the first volume, Schmitt’s
history of ideas is not a purely speculative exercise; it serves a
theoretical and political purpose. His historical reconstructions are
thus shaped by problems in those fields and by positions taken in
the present. Kervégan concludes that “Schmitt writes the history
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of ideas as he believes politics should be conducted: by choosing
adversaries and resolutely fighting them” (p. 54).

Schmittian concepts do not function merely as descriptive
categories naming objects already constituted. Nor are they ex-
hausted by immediate polemics, although they are undeniably
controversial and carry considerable provocative force. Their sig-
nificance extends beyond immediate controversy: they enable us
not only to recognize structures of the political but also to delimit
the field in which those structures can be studied. We therefore
understand Schmittian concepts as structures capable of delimiting
and ordering fields of experience, establishing distinctions, and
producing particular forms of understanding. From this perspec-
tive, the hypothesis guiding the two volumes of this work can be
formulated as follows: Schmitt’s fundamental concepts can be read
as conceptual forms, or concept-forms, that articulate a conception
of the political.

This hypothesis finds support in Capria (vol. I, ch. 3), who pro-
poses rereading Schmittian political theology as “a methodology
grounded in the concept-form” (p. 86; editor’s translation), aimed
at reconstructing the conceptual conditions under which a political
order becomes “representable, legitimate, and effective.” From this
perspective, Schmittian conceptuality does not merely describe a
previously constituted political reality; it also helps configure the
conditions under which that reality becomes visible. As Capria ob-
serves (vol. I, ch. 3), “the concept does not represent the political;
rather, it regulates its intensity, setting its threshold of visibility and
decision” (p. 131).

This reading is particularly relevant to Der Begriff des Politischen.
In the 1927 text, Schmitt writes: “the political is independent, like
a separate sphere alongside other relatively autonomous domains
of human thought and action [...] the political must be found in
its own distinctions, relatively autonomous, relatively ultimate
distinctions to which everything that constitutes political action
in a specific sense can be referred” (Schmitt, 2019, p. 270). For
the argument of this work, the significance of the passage lies
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in its suggestion that the specificity of the political does not de-
pend on predetermined substantive content. Rather, it depends
on the intensity that a relationship of association and dissociation
can acquire when it reaches the friend—enemy distinction. This
distinction does not prescribe the subject matter of the political
in advance; it provides a criterion by which an opposition may
acquire specifically political intensity.

This helps clarify the scope of our hypothesis. The concept-form
denotes neither a mere word nor a definition. It denotes an
operation of distinction through which a particular political and le-
gal reality becomes visible and intelligible. As Sinacian argues (vol.
I, ch. 4), distinction is not merely a method of analysis but “the
formal operation through which the political appears [...] as a dis-
tinct and intelligible sphere of collective life” (p. 165). Sovereignty,
decision, legitimacy, exception, friend and enemy, representation,
land, sea, and nomos are not simply Schmittian categories; they also
function as positions, distinctions, and boundaries through which
Schmitt conceptually organizes different aspects of reality.

For these reasons, understanding Schmitt’s work requires us to
ask not only what his concepts mean, but also what they disclose,
what order they presuppose, what differences they introduce, and
what possibilities they exclude.

2
The Concept-Form: Scope and Limits of a
Hermeneutic Hypothesis

Although Schmitt does not develop the concept-form as an au-
tonomous theoretical category, the problem we seck to recon-
struct here appears early in his work under different vocabularies
and assumes different functions over time. In Der Wert des Staates
und die Bedeutung des Einzelnen, the realization (Verwirklichung) of
the legal idea requires mediation, determination, and concretiza-
tion: the state appears as Mittler des Rechts, the abstract legal idea
acquires Gestalt in positive law, and the passage into reality is even
described as Sichtbarmachung (Schmitt, 1917, pp. 70, 76, 80-83).
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In Die Sichtbarkeit der Kirche, the problem reappears in the vo-
cabulary of mediation and visibility. Schmitt states that “in the
word, thought acquires its visibility” (Im Wort gewinnt der Gedanke
seine Sichtbarkeit), describes mediation as making “the invisible valid
in the visible,” and maintains that unity, in its historicity, takes “the
form of a legal succession” (die Form einer Rechtsnachfolge). Added to
this is the Umformung der geistlichen Gaben und Funktionen in Amter,
through which spiritual gifts and functions acquire a concrete insti-
tutional configuration (Schmitt, 2005, pp. 448—451).

In Politische Theologie, Schmitt distinguishes Rechtsform from
other forms and recognizes an Eigenwert der Form. The decisive
point comes when he argues that, since “the legal idea cannot re-
alize itself, every translation into reality requires a particular Ge-
staltung and Formung”; form thus plays a constitutive role in the
realization of law rather than serving as a merely external cover-
ing (Schmitt, 2015, pp. 33—35). In Catolicismo romano y forma politi-
ca, Schmitt maintains that the Church has achieved a “substantial
shaping of historical and social reality,” grounded in the principle
of representation (Schmitt, 1923/2011, p. 10). He also maintains
that the Church’s capacity to adopt different legal forms rests on
its representative force (p. 23), and he links the creation of form
to the language of great rhetoric (p. 28). Representation can there-
fore be understood not merely as an external appearance but as
a capacity to give legal, historical, and political reality a deter-
minate form. In Verfassungslehre, the constitution may appear as
Form der Formen, but the decisive formulation is found in its pos-
itive concept: through a decision, the constituent act determines
the Art und Form der politischen Einheit. The constitution is therefore
not merely a collection of norms but the conscious determination
of a Gesamtgestalt, an overall configuration of political existence
through which political unity itself decides upon its concrete form
of being (Schmitt, 2017, pp. 5, 21-23).

Finally, in Uber die drei Arten des rechtswissenschaftlichen Denkens,
Schmitt begins from the premise that law can be understood in
terms of rule, decision, or konkrete Ordnung und Gestaltung. In con-

32



General Introduction

crete-order thinking, a rule does not create order; it constitutes
only a part of that order and a means of realizing it. Its meaning
and validity presuppose a concrete situation and configuration.
Order and Gestaltung thus possess a consistency of their own that
cannot be reduced to an abstract system of norms (Schmitt, 2023,
pp- 9, 13-16).

This trajectory provides sufficient grounds for the hypothesis
proposed here. The concept-form should therefore be understood
not as a translation of a Schmittian technical term but as an inter-
pretive category intended to reconstruct how his concepts delimit,
articulate, and render intelligible particular legal and political re-
lations.

This is deliberately a risky hypothesis. Its reach across different
contexts may invite the objection that it retrospectively imposes
unity on moments, vocabularies, and problems that do not remain
identical throughout Schmitt’s work. For precisely this reason, its
value does not depend on demonstrating doctrinal continuity but
on testing how far it enables us to identify recurring conceptual
operations without erasing their shifts, discontinuities, and trans-
formations.

To prevent this hypothesis from becoming a category capable
of absorbing any Schmittian notion, we shall use the term con-
cept-form only where a distinction performs an identifiable function
of delimitation, articulation, and the production of intelligibility: it
must delimit a field, order positions or relations within that field,
and help make a particular legal and political configuration visible.
It is therefore not enough for Schmitt to employ the vocabulary of
form, or for the concept in question to occupy a central place in
his work.

In EI concepto de Io politico, the inquiry into what is specifically
political begins with the search for a distinction that cannot be re-
duced to criteria drawn from morality, aesthetics, or economics
(Schmitt, 2019). In the 1932 version, this requirement culminates
in the formulation that “political antagonism constitutes the most
intense and extreme of all oppositions” (Schmitt, 1991, p. 59); that
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intensity increases as the opposition approaches a friend—enemy
grouping,

When we speak of the concept-form, we are concerned precisely
with the capacity of certain distinctions to delimit and organize a
field of relations. This does not mean reducing Schmittian concep-
tuality to the friend—enemy schema, but examining how particular
differences establish boundaries, positions, and relations of belong-
ing, exclusion, or conflict.

An important distinction is nevertheless required: concept-form
and order are not equivalent. The concept-form refers to the oper-
ation through which certain distinctions make it possible to un-
derstand and conceptually articulate a political and legal reality
(Capria, ch. 3; Sinacian, ch. 4). Order, by contrast, refers to the
historical, spatial, institutional, and legal configuration in which
those differences acquire concrete consistency and duration.

This distinction is particularly clear in Montserrat Herrero’s
contribution to the second volume. According to Herrero, “the
idea of concrete order is the guiding thread of a coherent interpre-
tation of the political concepts developed by Carl Schmitt” (Herre-
ro, vol. II, ch. 5). This reinforces the structure of the two volumes
because even “the concept that we might understand as almost the
antithesis of order, the decision on the exception” is “interwoven
in his thought with the idea of order” (Herrero, vol. II, ch. 5). The
reason is that a decision always refers to a concrete situation—a
crisis which, in turn, points toward the new order that is to be
established.

This reading does not entail positing a metaphysics of the ex-
ception. Its function becomes clearer when considered in relation
to what it calls into question and, at the same time, brings into
view: the normality of order. Capria (vol. I, ch. 3) makes a similar
point when he notes that the exception “does not designate a par-
ticular content or legal case” but is the point at which “the condi-
tion of possibility of normative validity becomes visible” (p. 120).

The well-known proposition in Political Theology that “the
legal order, like every order, rests on a decision, not on a norm”
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(Schmitt, 2009, p. 16) can be reread from this perspective. De-
cision does not appear here as the opposite of order but as one
of the points at which the relationship between normality, crisis,
and order becomes conceptually visible: when a given normality
breaks down, the decision points to the possibility of restoring it
or establishing a new order.

From this perspective, sovereignty, decision, and exception can
be situated within a broader problem: the forms through which an
order becomes conceptually intelligible, legally manageable, and
politically effective. This is the framework within which we pro-
pose to read these relations in Schmitt’s thought. The concept of
order consequently receives more explicit attention. Herrero (vol.
II, ch. 5) notes that it can be found implicitly in Schmitt’s earliest
writings and that, from Uber die drei Arten des rechtswissenschaftlichen
Denkens in 1934 onward, it becomes an explicit and enduring con-
cern. Here, a conception begins to emerge according to which “or-
der does not primarily mean ordering, that is, a set of rules. Rath-
er, the rule is a part of the order, a means of realizing it, but by no
means creates an order” (Herrero, vol. II, ch. 5).

This becomes visible as the technical and spatial conditions of
order change. Manzullo (vol. II, ch. 6) draws on Schmitt to suggest
the possibility that “state and politics would cease to coincide,” so
that statchood would no longer hold an exclusive monopoly over
decision or sovereign unity. From another perspective, Nosetto
and Wieczorek (vol. II, ch. 4) argue that the contemporary con-
figuration of the internet resembles “a pluriverse of branching and
intertwined infrastructures.” Taken together, these contributions
extend the concept-form hypothesis toward the question of the spa-
tial, technical, and infrastructural conditions under which an order
becomes effective.

We do not claim that a doctrine of the concept-form runs through
Schmitt’s work. Nor, however, can we deny the references, prob-
lems, and connections that make such a reading possible. In this
work, the concept-form is to be understood as a hermenecutic hy-
pothesis, not as a doctrine attributed to Schmitt or a thesis shared
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by all the contributors to these volumes. Its purpose is to organize
a field of problems and reveal relations among studies that retain
their methodological and argumentative autonomy.

Nor is the concept-form hypothesis intended to erase the dis-
continuities, shifts, and changes in Schmitt’s thought. It offers a
perspective, and no more than that, from which to examine con-
ceptual operations that perform different functions at different
moments in his work, without treating those differences as mani-
festations of a single, definitive doctrine: Schmittianism.

This caution is particularly necessary in view of Schmitt’s ad-
herence to National Socialism in 1933 and the reorientation of
part of his legal and political vocabulary during those years. Such
transformations cannot be treated as the mere internal develop-
ment of earlier categories or neutralized through an assumption of
purely conceptual continuity. The concept-form hypothesis must also
allow us to register ruptures, appropriations, and political reorien-
tations, precisely because the function of a concept changes when
the order, the adversary, and the decision it serves change.

3
Two Volumes: From Conceptual Form to the
Metamorphoses of Order

The organization of this work into two volumes reflects a
common intellectual core that links them, even though the stu-
dies gathered here approach the problem from different perspec-
tives, objects, and fields of inquiry. The unity of the two volumes
is therefore not merely thematic: conceptual operations examined
in the first reappear in the second as problems of historical, spatial,
and institutional specificity.

3.1.The First Volume

This volume focuses on the genesis, structures, and tensions
of Schmittian conceptuality. The studies gathered here neither
subscribe to a single interpretation of Schmitt nor presuppose a
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common doctrine of the concept-form. Their organization instead
traces a path from the formation and operation of Schmittian con-
cepts through the logics of decision and exception to the tensions
affecting the constitution of political unity.

3.2.The Second Volume

The Metamorphoses of Order: Nomos, Sovereignty, and De-
mocracy shifts the inquiry toward the spatial, legal, institutional,
and contemporary configurations of order. Its three sections move
from space, nomos, and international order to sovereignty and the
constitution, before concluding with the tensions between demo-
cracy, identity, and antagonism.

The second volume does not simply seck to apply
twentieth-century Schmittian categories to contemporary phe-
nomena. Rather, it asks how far that vocabulary enables us
to understand transformations of the state, international law,
technology, sovereignty, the public sphere, and democratic forms
of political unity. This is especially clear in the confrontation be-
tween Schmitt and Habermas, in which Mehring (vol. 11, ch. 12)
captures the normative difference in a precise formula: “the phi-
losopher proclaims ‘autonomy’; the jurist proclaims political
‘sovereignty’ ”The second volume thus extends the question of or-
der beyond its spatial and technical transformations to the condi-
tions of legitimacy and the formation of political will.

4
The State of Schmitt Scholarship

The literature devoted to Carl Schmitt is vast. His writings have
been studied from the perspectives of legal theory, intellectual his-
tory, political philosophy, political theology, constitutionalism, and
international relations. Efforts to organize this scholarship have a
long history, from Piet Tommissen’s pioneering bibliographies to
Alain de Benoist’s extensive international compilation (2010).
These have been joined by major interdisciplinary work, including
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The Oxford Handbook of Carl Schmitt, edited by Jens Meierhenrich
and Oliver Simons (2017), and Diaz Nieva and Molina Cano’s Bi-
bliografia panhispanica de Carl Schmitt (1926—-2022) (2022). The
Carl-Schmitt-Gesellschaft also maintains a continuously updated
record of international research. Recent scholarship confirms
the expansion and diversification of this field: new discussions of
political theology, authority, and legitimacy (Godefroy, 2025); re-
considerations of political unity, pluralism, and democratic com-
promise (Baume, 2024); new spatial and geopolitical configura-
tions (Klinke, 2025); studies of contemporary political reception
(Gyulai and Pocza, 2025); and post-Marxist and critical appro-
priations of Schmitt (Falk, 2025). Studies published in 2026 have
also addressed visibility, symbolic form, and the representation
of political power (Rilla, 2026); decolonial reconsiderations of
Schmittian international order (Mura, 2026); and Schmitt, Vitoria,
and universalism in international law (Beneyto and de la Rasilla,
2026).

The concept-form is not intended to replace interpretations of
Schmitt organized around the central concepts of his work: de-
cisionism, political theology, concrete-order thinking, represen-
tation, the concept of the political, or spatial categories. Instead,
it raises a question that cuts across these approaches: how certain
conceptual distinctions delimit a field, articulate relations, and
make a legal and political configuration intelligible.

The justification for a collective work of this kind, then, does
not lie in reducing the plurality of interpretations of Schmitt, but
in formulating a question that traverses that plurality without era-
sing it. For understandable reasons, much Schmitt scholarship has
privileged certain formulations because of their conceptual force:
sovereignty, representation, political theology, exception, decision,
friend and enemy, among others. Yet the very force of these formu-
lations may also encourage their isolation from the conceptual field
in which they acquire meaning.

The concept-form hypothesis therefore proposes a limited but
significant shift. The point is not to abandon sovereignty or excep-
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tion in favor of order, but to ask what forms of differentiation and
what structures of intelligibility allow sovereignty, decision, ex-
ception, or order to function as political and legal concepts.

The concept-form is not intended to subsume these differen-
ces under a common “doctrine”. Its purpose is more modest: to
propose a hermencutic hypothesis capable of relating autono-
mous studies. This hypothesis operates at two levels. Editorially,
it does not require the contributors to adopt a common position
and respects the methodological and argumentative autonomy of
each. Conceptually, the unity of the project lies not in uniformity
of interpretation but in the possibility of dialogue around shared
problems.

5
The Overall Logic and Modes of Reading

The two volumes can be read according to the arrangement
proposed here, but this is neither a required route nor a compul-
sory Schmittian itinerary. A reading across sections is also possible.
Each chapter retains its argumentative autonomy and can be read
independently, while certain problems recur in different sections
and invite readers to trace connections across the two volumes.

Readers interested in the relationship between political theo-
logy, decision, and order may turn to Chapters 2, 3, 7, and 8 of
Volume I, and then proceed to Chapters 5 and 6 of Volume II.
Those concerned with exception, sovereignty, and the defense of
the constitution may connect Chapters 5, 8, and 10 of Volume I
with Chapters 5, 7, and 8 of Volume II.

A reading centered on the political, unity, antagonism, and de-
mocracy may bring together Chapters 4,9, 11, and 12 of Volume I
with Chapters 9, 10, 11, and 12 of Volume II. Finally, the problem
of space, nomos, and their contemporary transformations allows
readers to move from Chapters 2 and 3 of Volume I to Chapters 1,
2, 3,4, and 6 of Volume II.

These routes do not constitute new sections, nor do they
group perspectives as though they were exclusive to particular
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contributions. They are possible ways of reading that I propose in
light of the nature of this project. A single chapter may belong to
more than one itinerary because the problems of form, decision,
sovereignty, order, space, and political unity do not arise separately
in Schmitt; they determine and transform one another. The struc-
ture of the two volumes seeks to preserve this dual condition:
the autonomy of each study and the possibility of establishing
conceptual connections among them.
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Introduction to Volume [

INTRODUCTIONTO VOLUME I

The Concept-Form and Its Genealogies brings together studies that
examine the formation of Carl Schmitt’s concepts, their intellec-
tual genealogies, and the tensions that accompany their develop-
ment. The organization of the volume presupposes neither a shared
interpretation of Schmitt nor the contributors’ adherence to the
concept-form hypothesis. Rather, it proposes a line of inquiry that
traces how different conceptual problems lead from political theo-
logy and secularization to decision and exception, and ultimately
to the tensions between unity and plurality.

Not all contributions engage with the concept-form hypothesis
in the same way. In some cases, as in Capria’s work, the category
is explicitly formulated; in others, the connection is reconstruct-
ed through questions of delimitation, realization, decision, unity,
or conflict. The volume does not seek to erase these differences;
instead, it uses them to guide the reader while preserving the ar-
gumentative autonomy of each contribution.

The first section, “Concept-Form, Political Theology, and
Secularization,” brings together contributions by Jean-Frangois
Kervegan, Carlo Galli, Alvise Capria, and Masoud Sinacian. Its
placement at the beginning of the volume reflects a methodolog-
ical decision. Kervégan reconstructs the way Schmitt engages
in a politically oriented history of ideas; Galli examines the rela-
tionships among modernity, secularization, decision, transcen-
dence, and technology; Capria approaches the concept-form as a
mcthodological problcm through which to consider the conditions
of representation, legitimacy, and the effectiveness of political or-
der; and Sinaeian reconsiders the autonomy of the political in rela-
tion to its theological inheritance and secularization.

Whereas the first section examines the conditions under which
Schmittian conceptuality takes shape and operates, the second
shifts the inquiry toward situations in which the relationship
between law, decision, and order reaches some of its most acute
points of tension.
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The second section, “Genealogies and Logics of Decision, Dic-
tatorship, and Exception,” brings together contributions by Lars
Vinx, Caio Henrique Lopes Ramiro and Felipe Alves da Silva,
Carlos Pérez-Crespo, and Tommaso Gazzolo. Vinx traces the de-
velopment of Schmitt’s theory of dictatorship from juridical paci-
fication to political homogenization; Ramiro and Alves da Silva an-
alyze Schmitt’s appropriation of Donoso Cortés in the articulation
of political theology, dictatorship, and exception; Pérez-Crespo
draws on materials from the Nachlass to examine the transforma-
tion of juridical decisionism into political decisionism; and Gazzo-
lo returns to the problems of decision and dictatorship through the
question of the realization of law.

The third section, “Political Form: Between Unity and Plu-
rality,” brings together contributions by Andrés Rosler, Viktoria
Huegel, Ricardo Laleff Tlieff, and Felix Alejandro Cristia. Rosler
proposes a Schmittian reading of Hannah Arendt’s The Origins of
Totalitarianism; Huegel reconstructs an implicit dialogue between
Arendt and Schmitt concerning sovereignty, decision, and the
possibility of thinking plurality; Laleft Ilieff shifts the problem
from state decision to the partisan’s decision and the limits of the
friend—enemy distinction; and Cristia brings Schmitt into confron-
tation with Ranciére to examine the place of dissensus between
the constitution and the contestation of political order.

Here, the connection to the concept-form hypothesis lies less
in explicit references to form than in the conceptual operations
through which unity, plurality, antagonism, and dissensus are dis-
tinguished and organized.

Seen in this light, the unity of the volume does not depend on
every chapter adopting the category of the concept-form, but on the
fact that, from different perspectives, the contributions examine
the operations through which Schmittian conceptuality produces,
sustains, transforms, or calls into question forms of unity. The vol-
ume thus proposes a genealogy of problems rather than a doctrinal
sequence.
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CAPITULO 1

CARL SCHMITT, HISTORIEN POLITIQUE
DES IDEES POLITIQUES'

Jean-Francois Kezrvégan2

ABSTRACT

Possessing an exceptional knowledge of the history of phi-
losophical and political ideas, Carl Schmitt puts it in the service
of theoretical projects that are not always explicitly formulated,

1 Este capitulo se publica en su lengua original por voluntad expresa del autor y en
reconocimiento al caracter internacional de los estudios schmittianos. Aunque existen
versiones o traducciones al espanol de este trabajo, su inclusion en francés en este
volumen no busca duplicar dichas ediciones, sino preservar su forma original y situarlo
como texto de apertura metodologica y conceptual.

2 Universit¢ Panthéon-Sorbonne & Institut Universitaire de France. Centre de philosophie
contemporaine de la Sorbonne / NoSoPhi
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which makes him a highly political historian of political ideas. This
article attempts to demonstrate this through three examples: the
analysis of dictatorship, that of the relationships between libera-
lism, parliamentarism and democracy, and finally the question of
“political theology,” a notion that remains attached to his name. For
Carl Schmitt, writing the history of ideas always means choosing
one’s adversaries.

Keywords: History of ideas, Dictatorship, Parliamentarism,
Political theology, Liberalism

RESUMEN

Duefio de un excepcional dominio de la historia de las ideas
filosoficas y politicas, Carl Schmitt pone este conocimiento al ser-
vicio de proyectos tedricos que no siempre estan formulados ex-
plicitamente, lo que hace de ¢l un historiador de las ideas profun-
damente politico. Este articulo busca demostrarlo a traves de tres
ejemplos: su analisis de la dictadura; su examen de las relaciones
entre liberalismo, parlamentarismo y democracia; y, finalmente, su
concepcion de la «teologia politica», una nocion que permanece
indisolublemente asociada a su nombre. Para Carl Schmitt, escribir
la historia de las ideas implica siempre elegir a los propios adver-
sarios.

Palabras clave: Historia de las ideas, Dictadura, Parlamenta-
rismo, Teologia politica, Liberalismo

11 suffit de feuilleter un livre de Carl Schmitt pour constater
la profonde connaissance qu’il a de I'histoire des idées juridiques
et politiques. C’est méme une de ses caractéristiques, lorsqu’on
compare ses écrits a ceux de ses collegues (par exemple, les
grands constitutionnalistes positivistes de la Republique de Wei-
mar: Gerhard Anschiitz, Richard Thoma, etc.), que de toujours
accompagner ses considérations relevant de la theorie du droit
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ou de la dogmatique juridique de vastes apercus historiques té-
moignant d’une érudition impressionnante. Pour ne rien dire des
travaux qui se donnent expressément comme historiques mais qui
ne relevent peut-étre pas exclusivement de I’histoire des idées (La
Dictature, Le Nomos de la Terre), un ouvrage comme la Théorie de la
Constitution (1928) est, en dépit de sa prétention a n’étre qu’'une
analyse systématique du «type de la constitution démocratique ‘li-
bérale’»® (Schmitt, 1993, p- 12), une parfaite illustration de cette
démarche allant chercher dans I’histoire les éléments d’une carac-
térisation différentielle (et polémique) du présent. De méme, lors-
qu’il publie en 1958 un recueil de ses principales contributions en
mati¢re de droit constitutionnel, Schmitt accompagne chaque ar-
ticle d’un bref commentaire destiné notamment a situer le propos
dans 'histoire des débats relatifs aux objets dont ils traitent. C’est
qu’il importe de ressaisir les objets juridiques «dans leur histori-
cité concrete» (Schmitt, 1973, p. 58) et de tirer les conséquences
de cette historicité. Et ces conséquences peuvent étre lourdes. Par
exemple, Schmitt conclut la chose suivante de I’é¢tude historique
du concept d’Etat qui est menée dans une conférence intitulée
«’Etat comme concept concret, li¢ a une époque historique”4
(Schmitt, 1973, pp. 375—385): «l est trompeur d’employer de
fagon indifférenci¢e le mot, Etat’ dans le contexte des époques
historiques les plus diverses et d’en faire un concept universel»
(Schmitt, 1973, pp. 58—59).

Constat a premiere vue assez banal: I’Etat lui aussi a une his-
toire, et on ne peut sans précaution parler d’Etat grec, romain ou
perse comme on parle d’un Etat moderne. Mais la conséquence ul-
time de cette historicisation du concept d’Etat est brutalement ti-
rée dans la préface a la réédition de La Notion de Politique, en 1963:
«L’ere de I’Etat est a son déclin. Tout commentaire est désormais
superflu» (Schmitt, 1992, p. 42). Voici un excellent exemple de
la maniere dont Carl Schmitt fait de I'histoire des idées ou des

3 Il s’agit de I’Avant-propos de la réédition du livre en 1954.
4 «Staatals konkreter, an eine geschichtliche Epoche gebundener Begriff»(1941).
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concepts : de la nécessité d’envisager I’Etat historiquement et non
comme un «concept universel, valable pour tous les peuples et
tous les temps» (Schmitt, 1973, p. 388), il conclut a la péremption
de la forme-Etat et a la nécessité de penser désormais le politique
dans un autre cadre et avec d’autres outils que ceux que la philo-
sophie politique moderne a construits depuis Hobbes. Nombreux
seront ceux qui, acceptant la prémisse, se refuseront d’adhérer a la
conclusion, tout en reconnaissant qu’elle est une incitation intéres-
sante a renouveler notre fagon de poser la question politique.
Quant aux travaux de Schmitt qui se présentent comme pure-
ment historiques, ils sont toujours sous-tendus par des considéra-
tions et des hypotheses qui vont bien au-dela de celles d’un histo-
rien. On va en examiner ci-apres un exemple: les considérations
développées dans La dictature, livre paru (la date n’est pas anodine)
en 1921 et écrit durant la période révolutionnaire que traverse
I’ Allemagne a partir de novembre 1918. Mais on peut aussi men-
tionner Le Nomos de la Terre (1950), qui se présente certes comme
un ouvrage d’histoire du droit (en I’occurrence, du droit interna-
tional public moderne), mais qui est guidé par la conviction, qui a
I’évidence ne releve pas seulement du droit ou de I’histoire, selon
laquelle «I’ordre européo-centrique du droit des gens qui a régne
jusqu’ici touche aujourd’hui a sa finy® (Schmitt, 2001, p. 46). Et
I'invocation, qui fait suite a ce ‘constat’, de «I’empire de sens de
la terre» et des «ordres élémentaires de ’existence terrestre»
¢voque plus la quéte romantique d’une nouvelle mythologie (ce
n’est pas par hasard si la méme Préface évoque Bachofen) que la
sobre rigueur de I'historien des idées cherchant, suivant Skinner, a
«caractériser 'acte que commettaient en les écrivant» les auteurs
de textes classiques (Skinner, 2009, p. 12). On a donc quelques
raisons de soupgonner que chez Carl Schmitt, auteur politique s’il
en est, I'histoire des idées est constamment au service d’un des-
sein a la fois theorique et politique qu’elle est chargée de confor-
ter ou d’illustrer. Je vais examiner ce qu’il en est a propos de trois

5  Traduction modifiée.
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exemples: I’¢tude ‘historique’ de la dictature, la réflexion sur les
rapports entre libéralisme et démocratie, et le probleme de ce que
recouvre la notion de théologie politique.

1. La dictature

«Nous autres, habitants de I’Europe centrale, nous vivons
sous I'ceil des Russes», écrit Carl Schmitt en 1929% (Schmitt, 1992,
p- 131). Nul doute que cette idée I'habite déja lorsqu’il redige
son étude historique sur la dictature, dont une premicre esquisse
¢tait parue en 1916, avec cette fois en point de mire I’évolution
des dispositions relatives a I’¢tat de siege depuis 1793 et 1848
(Schmitt, 1995, pp. 3—-20). Formellement, I’ouvrage de 1921 se
présente comme une histoire de I'idée originairement romaine de
dictature depuis sa réactivation a I’aube de la moderniteé jusqu’aux
différentes theories de I’état d’exception et de I’¢tat de siege dé-
veloppées par les juristes au 19 et au début du 20e siecle. Mais,
lorsqu’on lit I’avant-propos, on s’apercoit qu’il s’agit de bien autre
chose que d’une histoire érudite de cette notion (ce que le livre
est aussi, d’ailleurs): il s’agit bel et bien de répondre, grace a un
détour par Dhistoire, au deéfi politique brilant que représente la
théorie léniniste de la dictature du prolétariat, dans une période
ou la question de I’extension de la révolution russe en Europe de
I’Ouest, et en particulier en Allemagne, s’est pos¢e avec une par-
ticuliere acuité. Il est vrai que ce motif est pratiquement absent
de la reconstruction historique proposée par le livre du passage
de la «dictature de commission» (la pratique des commissaires
royaux, puis des intendants dans la monarchie frangaise) a la «dic-
tature souveraine» (dont le premier exemple historique est offert
par le gouvernement révolutionnaire exercé par le Comite de Sa-
lut public durant la Terreur). Mais le sous-titre de I’ouvrage, «Des
commencements de ’idée moderne de souveraineté a la lutte des
classes prolétarienne», malencontreusement omis dans la traduc-

6  «L’¢re des neutralisations et des dépolitisations», in La Notion de Politique. Traduction
modifi¢e. L’expression en italiques est en frangais dans I’ original.
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tion francaise, ne laisse aucun doute sur ce qui en commande la
perspective. La derniere page du livre, ainsi que I’ Avant-propos de
la 1re édition, révelent 'enjeu véritable de cette reconstruction
historique: il s’agit de construire un concept, celui de ‘dictature
souveraine’ (c’est I’objet du chapitre central, le chap. IV), qui per-
mette de penser, et donc de critiquer, la thématique marxienne de
la dictature du prolétariat, telle qu’elle est actualisée par Lenine et
la révolution russe:

Du point de vue d’une theorie générale de I'Etat, la dictature du
prolétariat — ce dernier ¢tant identifi¢ au peuple —, en tant que pas-
sage vers une situation ¢conomique dans laquelle I’Etat « s’¢teint »,
présuppose le concept de dictature souveraine tel qu’on le trouve au
fondement de la théorie et de la pratique de la Convention nationale.
(Schmitt, 2000, p. 205)

L’ Avant-propos, rédige en 1920, évoque directement le débat
entre Kautsky d’une part, Lénine, Trotsky et Radek d’autre part,
sur la question du recours aux moyens extra-légaux dans la prise
du pouvoir et sur la nature veritable de la dictature du prolétariat.
Il souligne notamment que la nouveaute de la conception commu-
niste de la dictature du prolétariat est de justifier celle-ci au moyen
d’une philosophie de I’histoire et au nom d’une «situation juste
dont [elle] est la condition de réalisation»: la société sans classes
(Schmitt, 2000, pp. 6—17). La dictature du prolétariat se fonde
donc sur une radicalisation de I'une des deux formes possibles de
compreéhension de la dictature, telle qu’elle est (selon Schmitt) ap-
parue au moment de la Révolution francaise, a savoir la dictature
souveraine, justifiée, et c’est ce qui est nouveau, par ce qui est a
venir: ici, le communisme, et exercée au nom d’un souverain qui
n’existe encore que virtuellement, dans ce qui la distingue et I’op-
pose a la dictature de facture classique (déléguee par le souverain
et destinée a rétablir I’ordre constitutionnel antérieur). Ou I'on
voit que la reconstruction historique menée au cours de I’ouvrage
a pour but implicite de rendre compte de I’émergence récente
d’un motif absolument nouveau et profondément inquiétant aux
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yeux de Schmitt: la justification de la dictature «souveraine» exer-
cée sur le peuple présent par le peuple a venir (dont le prolétariat
et son parti sont I’avant-garde), et ce au nom d’une philosophie
progressiste de 'histoire qui, on le verra dans certains textes ulte-
rieurs, est le véritable adversaire de Schmitt.”

Des lors, si 'horizon de I'ouvrage ‘historique’ de 1921 est
le combat entrepris par Schmitt (et d’autres !) contre la menace
d’une «conquéte violente du pouvoir d’Etat», d’une «destruc-
tion du vieil appareil d’Etat» et de la construction d’un «Etat
prolétarien » exercant une dictature de classe en vue de «briser
la résistance de la bourgeoisie»,8 on peut comprendre les efforts
hautement politiques accomplis par Schmitt pour «acclimater» la
dictature au sein du contexte constitutionnel de la République de
Weimar et justifier certaines formes d’exercice d’un pouvoir dic-
tatorial par le Président du Reich en cas de blocage des institutions
parlementaires. Tel est bien le sens de I’ Appendice ajouté au livre
lors de sa réédition en 1928 : «La dictature du Président du Reich
d’apres Darticle 48 de la Constitution de Weimary,” et des consi-
dérations provocatrices développées par la Théorie de la Constitution
sur le caractere fondamentalement démocratique de la dictature. 10
Tel est aussi, sur le plan de la pratique politique, le sens des efforts
entrepris par Schmitt durant «les derniers jours de Weimar» en sa
qualité de «conseiller juridique du gouvernement» (et en particu-
lier du général von Schleicher) pour aider (sans succes, Hinden-

7 Voir en particulier le compte rendu que Schmitt fait en 1950 du livre de Karl Lowith,
Meaning in History [trad. fr. de la version allemande Weltgeschichte und Heilsgeschehen:
Histoire et Salut (Lowith, 2002)]: «Drei Stufen historischer Sinngebung» (Universitas,
8/1950, pp. 927-931). Ce texte est particllement incorporé dans I'article «Die Einheit
der Welt» (1951), repris dans Frieden oder Pazifismus (Schmitt, 2005, pp. 841-852). Ce
dernier article est traduit sous le titre «L'unité du monde Il», in Du politique (Schmitt,
1990, pp. 237-249); voir en particulier, sur la critique de la philosophie marxiste de
Phistoire, les pp. 242—244.

8  Toutes ces expressions, empruntées au vocabulaire Iéniniste, se trouvent dans I'article
«Diktatur», en principe informatif, mais au fond assez polémique, rédigé par Schmitt en
1926 pour le Staatslexikon de la Gorres-Gesellschaft: voir Schmitt (1995, p. 36).

9 Voir Schmitt (2000, pp. 207-259), ainsi que Schmitt (1993, pp. 249-250).

10 Schmitt (1993, p. 374): «une dictature n’est possible que sur une base démocratique».
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burg n’ayant pas accepté de franchir le pas) a I'instauration d’une
dictature présidentielle permettant d’ajourner les élections, re-
poussant ainsi la prévisible victoire des nationaux-socialistes. 1 Ces
développements éclairent d’un jour inattendu les considérations
¢rudites de La Dictature: sous couvert d’histoire, ne s’agissait-il
pas d’une stratégie politique de réhabilitation de la «dictature de
commission» face a la menace d’une «dictature souveraine»? Il faut
alors constater que le politique Carl Schmitt a trahi les efforts de
'historien en se ralliant finalement a la dictature hitlérienne apres
avoir échoué a la prévenir.

2. Démocratie, parlementarisme et libéralisme

Aussi bien dans Parlementarisme et Démocratie (1923) que dans
la Théorie de la Constitution (1928), Carl Schmitt soutient la these
selon laquelle il n’y a pas de connexion nécessaire entre le libéra-
lisme, donc le parlementarisme et «I’Etat de droit bourgeois» sont
I’expression institutionnelle, et la démocratie. Sa conviction pro-
fonde, exprimée clairement dans certains écrits plus polémiques,
est méme que démocratie et libéralisme sont incompatibles,
puisque le libéralisme a pour principe la libert¢ intangible de I'in-
dividu et que, suivant un mot de Mazzini qu’il affectionne, «la
liberté ne constitue rienx,'” alors que la démocratie, qui repose
sur le principe politique d’identité du peuple, ne peut étre qu’une
«démocratie sans demos» > lorsqu’elle se soumet aux exigences du
parlementarisme libéral. Les arguments de Schmitt a I’appui de sa
these empruntent largement a histoire des idées. Mais peut-on
considérer qu’ils sont ceux d’un historien?

11 Pour tout ceci, voir Beaud (1997).

12 Voir Schmitt (1993, p. 337).

13 Schmitt (1995, p. 48). «Der biirgerliche Rechtsstaat» (1928). Dans ce texte, bien plus
polémique que les deux ouvrages précités, Schmitt reprend le mot de Spengler selon
lequel «la Constitution de Weimar est le costume de confection anglais que I'empire
allemand a revétu en 1919» (Schmitt, 1995, p. 47).
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La Théorie de la Constitution affirme, en 1928, que le parlemen-
tarisme est «le systeme politique de I'Etat de droit bourgeois»14
(Schmitt, 1993, p. 453). Historiquement, I’affirmation est assez
peu contestable. Mais Schmitt ne s’en tient pas a cela. Il entend
montrer que I’évolution spontan¢e du systéme parlementaire tend
a rendre caducs les principes de cet Etat de droit. Suivons le fil de
son argumentation.

Le libéralisme politique revendique, face aux empietements de
I’Etat, une séparation de I'Etat et de la sociétée. Le parlementarisme,
dans lequel c’est préecisément la société (civile) qui, par le biais de
la représentation politique, exerce la souverainete du peuple, ap-
parait alors comme la formule politique qui a donné consistance
aux valeurs et aux principes du libéralisme. L’Etat législateur
(Gesetzgebungstaat) parait bien étre la traduction politique concrete
de la politique libérale. Mais, si la loi et la ‘légalite’ sont I’instrument
caractéristique de I’Etat parlementaire, ils n’offrent pas un principe
de legitimite. La legitimité est le propre d’une volonte se décidant
souverainement pour une forme d’organisation politique, pour
une ‘constitution’. La légalité en revanche n’institue pas une forme
d’Etat; tout au plus en caractérise-t-elle le mode normal d’action I
y a cependant une tension entre légalite et legitimite, dans la mesure
ou le regne de la légalite (’Etat de droit) suscite Iillusion selon la-
quelle elle pourrait tenir lieu de principe de legitimite:

La «legalités a précisement le sens et la tache de dénier et de rendre
superflue la legitimité (celle du monarque ou la volonte populaire
plébiscitaire), ainsi que toute forme d’autorité supérieure. [...] Or la
légalité a justement une signification opposée a celle de la légitimiteé.
(Schmitt, 1973, p. 269)

Cette confusion de la legalite et de la legitimite ne peut qu’en-
gendrer une crise de légitimite, comme le montre selon Schmitt
I'implosion du régime de Weimar. D’ou le plaidoyer qu’il méne

P g p yer q
dans Légalité et Légitimité (1932) en faveur d’une inflexion a la fois

g g

14 Traduction modifiée.
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présidentielle et plébiscitaire du régime, seule susceptible selon lui
de réactiver la décision en faveur de la démocratie (et non pas du
parlementarisme) qui I'a institué: «La legitimitée plébiscitaire est
le seul mode de légitimation de I'Etat qui, aujourd’hui, devrait
étre reconnu comme valable» (Schmitt, 1973, p. 340). A défaut
de cette inflexion ‘autoritaire’, nullement incompatible aux yeux
de Schmitt avec I'option démocratique, le systtme parlementaire
devient un «Etat labile de partis coalisés» (Schmitt, 1996, p. 88) et
risque de succomber a la paralysie. Or cette évolution (qui corres-
pond a ce que d’autres nommeront le régime des partis) traduit un
abandon de fait des principes libéraux toujours formellement en
vigueur. Ce qui, selon Schmitt, apporte la preuve de I'incapacite
du libéralisme a instituer un Etat juridiquement cohérent et politi-
quement stable.

Qu’est-ce donc que le libéralisme? Avant tout, d’apres I’ana-
lyse ‘historique’ de Schmitt, une entreprise intellectuelle de cri-
tique et méme de dénégation de la politique. C’est en ces termes
que le décrit un passage bien connu de La Notion de Politique, qui
rattache de surcroit cette propriété caractéristique a I'individua-
lisme anthropologique sur lequel s’appuie ce courant de pensce:

La question est de savoir si le concept pur et rigourcux du libéra-
lisme individualiste peut donner naissance a une idée spécifiquement
politique. 11 faut réepondre par la négative. Car si la négation du poli-
tique impliquée dans tout individualisme conséquent conduit bien a
une pratique politique de défiance a I’égard de toutes les puissances
politiques et de toutes les formes d’Etat imaginables, elle n’abouti-
ra toutefois jamais a une théorie positive de I’Etat et de la politique
qui lui soit propre. Il s’ensuit qu’il existe une politique liberale sous
forme d’opposition polémique visant les restrictions de la liberte
individuelle par I’Etat, par I'’Eglise ou par d’autres [...] mais qu’iln’y
a pas de politique libérale absolument parlant : il n’y a jamais qu’une
critique libérale de la politique. ' (Schmitt, 1992, pp. 114-115)

15 Traduction modifi¢e.
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La defiance du libéralisme envers I’Etat et la politique sont
choses bien connues. Mais il y a dans le jugement de Schmitt
quelque chose de plus original. Si I’on se remémore le fameux cri-
tere d’identification du politique proposé dans le méme ouvrage —
le critere ami-ennemi —, il convient alors d’identifier ’adversaire
dont la désignation confere au libéralisme une signification poli-
tique. Il est clair que cet ennemi est I’Etat, ou plut6t le monopole
de la politique (de la violence légitime) qu’il s’est assuré depuis
les Temps modernes: «Des ses débuts, la pensée libérale a accusé
de violence I’Etat et la politique» (Schmitt, 1992, p. 119). Le li-
béralisme est donc une critique politique de la politique et de son
vecteur normal: I’Etat moderne.

A cet ¢gard, la substitution aux conceptions libérales classiques
(celles de Constant, de Guizot, de Tocqueville ou de J. S. Mill)
de formes plus radicales de contestation du primat du politique,
comme la pensée libertarienne, est a sa maniere un indice du deé-
bordement de I’Etat par le politique qui est, d’apres Schmitt, le
caractere distinctif du monde contemporain. Dans ses expressions
classiques, le libéralisme n’est pas anarchiste ou libertarien. Son
propos n’est pas de refuser I’Etat, mais de contester son pouvoir
illimite, illustré par la conception dominante de la souveraineteé.
C’est que, pour le libéralisme classique, «la souveraineté n’existe
que de maniere limitée et relative» (Constant, 1980, p. 271). Le
vrai principe de la politique libérale est qu’il faut «limiter tout
pouvoir d’Etat» (Schmitt, 1993, p. 338). De la 'importance car-
dinale qu’a pour elle la séparation des pouvoirs, devenue, notam-
ment depuis la Déclaration des droits de I’homme et du citoyen, la
pierre de touche de la constitutionnalité de I’Etat. Le libéralisme
s’est ainsi approprié la fameuse formule de Montesquieu: «Il faut
que, par la disposition des choses, le pouvoir arréte le pouvoir».16
Mais cette «disposition des choses» elle-méme — forme d’organisa-
tion de I’Etat, lieu de la souveraineté, conditions de son exercice —
n’est pas ce qui l'intéresse au premier chef. Avant tout préoccupé

16 Voir Montesquieu (2011, vol. 1, p. 167), De Iesprit des lois, liv. XI, chap. 4.
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d’imposer des bornes a un Etat pergu comme tyrannique a mesure
de I’extension de son pouvoir, le libéralisme «n’a pas su élaborer
une théorie positive de I'Etat [...] qui lui soit propre» (Schmitt,
1992, p. 104).

Bref, Iétroite corrélation qui parait s’étre instituée entre prin-
cipes libéraux et démocratie dans le cadre apparemment homo-
gene du systeme parlementaire ne doit pas faire illusion. Schmitt
insiste sur le fait que «les principes de la liberté bourgeoise peuvent
se combiner avec toute forme d’Etat pourvu que les bornes impo-
sées au pouvoir de I’Etat conformément a ’Etat de droit soient
reconnues, et que I’Etat ne soit pas ‘absolu’»17 (Schmitt, 1993, p.
338). Mais, a ses yeux, cette apprchension seulement négative de
I’Etat et de la politique est une carence insurmontable de la pen-
sce libérale. Il n’y a pas, en toute rigueur, d’Etat libéral ; la démo-
cratie parlementaire elle-méme n’est qu'une combinaison instable
et contradictoire de I'individualisme libéral et d’un principe dé-
mocratique dévoyé. Toute cette analyse du libéralisme, on le voit
clairement, est de part en part politique, et I'histoire que recons-
truit Schmitt — celle de la montée en puissance des idées libérales,
de leur mariage malheureux avec la légitimite démocratique puis
de leur progressive contamination par le «pluralisme» — est gui-
dée par la conviction qu’il faut en finir avec lui. Reste a savoir si,
comme Leo Strauss en a formulé le soupgon, cette critique du li-
béralisme n’est pas restée inscrite dans son horizon.18

3. La «théologie politique»

En 1922, Carl Schmitt publie un petit livre intitulé Théologie
politique. v expression n’est gucre usitée a cette époque; seul Ba-
kounine (auquel Schmitt se réfere dans son livre sans le nommer)
I’a utilisée dans sa brochure La théologie politique de Mazzini et I'In-

17 Traduction modifi¢e.

18  Voir Strauss (1990, pp. 159-160), «Commentaire de La notion de politique de Carl
Schmitt»

19 (Voir Schmitt (1988). Cette traduction réunit les deux textes de theologie politique
utilisés dans ce chapitre.
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ternationale.”® Elle est pourtant tres ancienne, puisqu’elle remonte
a la classification tripartite de la théologie exposce par Varron, que
nous connaissons par la critique qu’en font Tertullien, puis Augus-
tin?!: selon Varron, la theologia se divise en fabularis (mythiké), na-
turalis (physiké) et civilis (politiké). Mais qu’est-ce que Schmitt lui-
méme entend par ‘théologie politique’? Manifestement, il s’agit de
tout autre chose que de la theologie politique romano-paienne, qui
correspond plutot a ce qu’on nomme depuis Rousseau la religion
civile. En effet, pour Schmitt, le probleme théologico-politique ne
peut étre convenablement posé que dans le cadre d’une religion
révelee. Toutefois, le fait qu’il emprunte I’expression a Bakounine
temoigne du caractere fortement polémique de cette théologie po-
litique dont Schmitt prétend pourtant qu’elle releve d’une simple
«analyse sociologique» des concepts politiques (Schmitt, 1988, p.
46). 1l en résulte que la notion schmittienne de theologie politique
est plurivoque, voire équivoque. On s’en apergoit lorsqu’on com-
pare le livre de 1922 et celui que Schmitt publie quarante-huit ans
plus tard sous le titre Théologie politique II.

En 1922, il s’agit de souligner la parente systématique des
concepts juridico-politiques modernes et de certains concepts
theologiques, ce qui conduit a considérer les premiers comme des
«concepts theologiques sécularises» (Schmitt, 1988, p. 46). Mais
cette démarche historique a aussi une signification politique ; au
demeurant, deux des trois occurrences de I’expression concernent
des penseurs de la Restauration, Maistre, Bonald et Donoso
Cortes.’? Du point de vue historico-descriptif, il s’agit de souli-
gner la concordance rémanente entre représentations religicuses
et théologiques et conceptualité juridico-politique, en depit du fait

20 Voir Archives Bakounine (1961, Premicre partie, tome 1, pp. 19-77). Schmitt fait
seulement allusion a Bakounine dans Théologie politique: voir Schmitt (1988, pp. 59, 64,
72,75). En revanche, Bakounine est nommé — et attaqué — dans Catholicisme romain et

_forme politique (Schmitt, 2011, pp. 183—186).

21 Tertullien, Ad Nationes, livre II, 1-3; Augustin, Cit¢ de Dieu, livre VI, chap. 5-12, et
livre VIII, chap. 1. A propos de la critique de ce dernier, cf. Pépin (1956, pp. 265-294).

22 Voir Schmitt (1988, pp. 52, 59). La troisieme occurrence (Schmitt, 1988, p. 58) est plus

surprenante, puisqu’elle concerne Kelsen.
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que la rationalité moderne a cru s’affranchir de tout fondement re-
ligieux ou théologique. On a donc affaire a une objection anticipée
a la these ultérieurement développée par Blumenberg de la «lé-
gitimite des Temps modernes» et a la critique que fait ce dernier
du «théoréme de la sécularisation»; 3 Schmitt y reviendra longue-
ment dans la deuxi¢me Théologie politique. Mais simultanément, sur
le terrain politique, la notion en cause permet a Schmitt d’opérer
une démarcation entre ceux qui maintiennent (les contre-révolu-
tionnaires) et ceux qui écartent (les révolutionnaires, une partie
des libéraux) I'idée d’un ancrage religieux de la politique.

Schmitt souligne que les concepts centraux de la théorie mo-
derne de I’Etat procedent de la théologie chrétienne. En ce sens,
I’Etat moderne est issu de la religion, a la fois parce qu’il conserve
la trace du conflit politico-religieux qui a accompagné sa naissance
et parce qu’il assume désormais le role d’instance de la rationalité
qui avait ¢té auparavant celui de I'Eglise. Dans ces conditions, il
est normal que les représentations théoriques de I’Etat et du po-
litique portent I’empreinte de cette provenance. L’Etat moderne
revét les attributs que la théologie reconnait a Dieu: la puissance,
la science, la bonté.?* Ainsi, a premicre vue, la ‘théologie poli-
tique’ développée en 1922 se borne, comme Schmitt I'indiquera
rétrospectivement, a souligner «’identité de structure entre les
concepts [mobilisés par] les argumentations et les connaissances
juridiques et théologiques»?> (Schmitt, 1988, p. 92). Le décision-
nisme, dont le premier chapitre de la premiere Théologie politique
est en quelque sorte le manifeste, se trouve lui-méme fondé en rai-
son par cette homologie entre concepts théologiques et concepts
juridico-politiques. Il repose en effet sur la conviction d’apres la-
quelle «I’ordre juridique repose, a 'instar de tout ordre, sur une
décision et non sur une norme» (Schmitt, 1988, p. 20), conviction
dont I’idée de Création est le paradigme.

23 Voir Blumenberg (1999).
24 Voir Schmitt (1988, p. 48).

25 Traduction modifiée.
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La ‘théologie politique’ Proposée par Schmitt en 1922 releve-t-
elle de I’histoire des idées? A premiere vue, oui, et ¢’est sur le plan
de la pertinence historique que Blumenberg la critiquera lorsqu’il
soulignera que le «théoreme de la sécularisation» représente une
«injustice historique » faite a la modernité et a la compréhension
qu'elle a d’elle-méme.?® Pourtant, on peut montrer —j’ai tenté de
le faire ailleurs— que la these suivant laquelle il y a concordance
entre «I’image métaphysique qu'une époque se fait du monde» et
«ce qui lui parait évident comme forme de son unité politique>>27
(Schmitt, 1988, p. 55) est déterminée par une philosophie de I’his-
toire tacite suivant laquelle, avec «l’ere de la technique» (Schmitt
ici est proche de Heidegger, 'un et 'autre étant redevables de
cette idée au Travailleur d’Ernst Jiinger (Jinger, 1989)), la distinc-
tion qui a précédemment toujours existé entre ce qui est politique
et ce qui ne P'est pas est en voie d’abolition, de sorte que «I’Etat
total» (la politisation de toutes les spheres de Pactivité humaine)
représente I’aboutissement inéluctable de I’histoire moderne.

Cette conception ne s’organise-t-elle pas ultimement autour
d’un noyau théologique? La Théologie politique II, ou Schmitt pole-
mique a la fois avec Erik Peterson qui affirmait des 1935 «’impos-
sibilite theologique d’une ‘théologie politique’» (Peterson, 2007,
p- 124), et avec Blumenberg, suivant lequel «I’auto-affirmationy,
et par consequent I’autonomie a I’égard de toute fondation theolo-
gique, est le propre de la modernite, parait aller dans ce sens. Tou-
tefois, les arguments avances par Schmitt dans ce combat sur deux
fronts opposés ont en derniere instance une cohérence fondamen-
talement politique. Schmitt rejoint ainsi, pour ainsi dire en catimi-
ni, les problemes dont traitait la premiere Théologie politique. Tout
d’abord, il affirme, contre Peterson et son interprétation du sens
du dogme trinitaire chez Gregoire de Nazianze, que la disjonction
rigide du theologique et du politique est «abstraitement absolue»
(Schmitt, 1988, p. 144). Elle est théologiquement aussi bien que

26 Le titre de la premiere partie de La Iégitimité des Temps modernes est: «Sécularisation.
Critique d’une catégorie de I'injustice (Unrecht) historique» (Blumenberg, 1999).
27 Traduction modifiée.
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politiquement infondée. En deuxieme licu, I’opposition augusti-
nienne des deux royaumes cesse d’étre pertinente lorsque le po-
litique cesse d’étre assignable a un domaine déterminé.?8 Ainsi,
I’argument principal que Schmitt oppose a Peterson repose en
derniere instance sur la conception décisionniste selon laquelle le
politique n’a pas de lieu spécifique et sur la these d’apres laquelle
la “totalisation” de la politique rend caduque la séparation du théo-
logique et du politique qu’avait tenté d’opérer I’Etat moderne. La
these de I’éradication de la theologie politique n’a de valeur que
sous la condition d’un partage strict du théologique et du poli-
tique. Mais ce partage est lui-méme politique et repose, comme
tout ce qui est politique (au sens décisionniste) sur une décision.
Ou I'on voit que la réflexion schmittienne sur la ‘théologie poli-
tique’, au-dela de ses avatars et de ses revirements, a une cohé-
rence qui n’est pas historique, mais politique.

J’ai tenté de montrer sur trois exemples — on aurait pu les
multiplier — que si Carl Schmitt recourt constamment a I’analyse
historique des doctrines juridico-politiques, ce par quoi il se dis-
tingue de la plupart de ses collegues positivistes de la période de
Weimar, ses investigations historiques, souvent provocatrices, mais
riches et suggestives ¢galement, sont toujours commandées par
des prises de parti. Schmitt fait de Ihistoire des idees comme il
pense qu’il faut faire de la politique: en se donnant des adversaires,
et en les combattant résolument.
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CAPITULO 2

LE TEOLOGIE POLITICHE DI
CARL SCHMITT

Modernita e secolarizzazione fra
decisione, trascendenza, tecnica'

Carlo Galli?

ABSTRACT

This essay reconstructs the concept of political theology from
the perspective of the history of political thought. In its most ge-

1 Este capitulo se publica en su lengua original, por voluntad del autor y en reconocimiento
asu influencia en los estudios sobre Carl Schmitt. Aunque existen traducciones al espafiol
de este trabajo, su inclusion en italiano dentro en este volumen no busca duplicar dichas
ediciones, sino situarlo como un texto de apertura metodologica y conceptual. Este
articulo aparecio por primera vez en enero del 2000.

2 Antiguo profesor ordinario de Historia de las doctrinas politicas de la Universidad de
Bolonia y miembro de la Accademia delle Scienze dell’Istituto di Bologna.
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neral formulation, the notion of political theology implies that
there is a relationship between religious transcendence and civil
organisation. This relationship has traditionally been understood
as the foundation of politics upon a religious framework; however,
Schmitt — drawing on his readings of the French Catholic coun-
ter-revolutionaries — employs it to decipher modern political or-
ders which, according to liberal, dialectical and Marxist self-repre-
sentation, seck to free themselves from the authority of religion
in order to assume autonomous rational forms. Schmitt’s political
theology is a critique of secularisation which, however, does not
consist in calling for a religious foundation for politics but in de-
monstrating that modern political thought retains within itself
the ordering forms of theological argumentation, even in a con-
text where, after the civil wars of religion, a substantive founda-
tion for politics is impossible and a shared ‘normality’ no longer
exists. For Schmitt, therefore, the modern political order does
not originate from a rational contract or from collective labour,
but from the absence of a foundational transcendence and at the
same time from the persistence of a compulsion to produce order,
which is exclusively formal and can be established only through
decision. Political theology is the theoretical core of Schmitt’s
body of thought, and it explains his critique of liberalism, socialism
and technological positivism — that is, of all modern attempts to
conceive an order without considering the absence of transcenden-
ce and without the act of decision.

Keywords: Political Theology, Transcendence, Secularisation,
Modernity, Decision

RESUMEN

Este ensayo reconstruye el concepto de teologia politica desde
la perspectiva de la historia del pensamiento politico. En su for-
mulacion mas general, la nocion de teologia politica supone una
relacion entre la trascendencia religiosa y la organizacion civil. Tra-
dicionalmente, esta relacion se ha entendido como la fundamen-
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tacion de la politica en un marco religioso. Sin embargo, Schmitt
—a partir de sus lecturas de los contrarrevolucionarios catolicos
franceses— emplea el concepto para descifrar los 6rdenes politi-
cos modernos que, de acuerdo con su propia autocomprension li-
beral, dialéctica y marxista, buscan emanciparse de la autoridad de
la religion para asumir formas racionales y autonomas. La teologia
politica de Schmitt constituye, asi, una critica de la secularizacion
que no consiste en reivindicar un fundamento religioso de la po-
litica, sino en mostrar que el pensamiento politico moderno con-
serva en su interior las formas de ordenacion propias de la argu-
mentacion teologica, incluso en un contexto en el que, después de
las guerras civiles de religion, resulta imposible establecer un fun-
damento sustantivo de la politica y ya no existe una «normalidad»
compartida. Para Schmitt, por tanto, el orden politico moderno
no surge de un contrato racional ni del trabajo colectivo, sino de
la ausencia de una trascendencia fundante y, al mismo tiempo, de
la persistencia de la necesidad de producir un orden. Este orden es
exclusivamente formal y solo puede establecerse mediante la de-
cision. La teologia politica constituye, por ello, el ntcleo teorico
del pensamiento de Schmitt y permite comprender su critica del
liberalismo, el socialismo y el positivismo tecnologico; es decir, de
todos aquellos intentos modernos de concebir un orden sin asumir
la ausencia de trascendencia y sin recurrir al acto de decision.

Palabras clave: Teologia politica, trascendencia, seculariza-
ci6n, modernidad, decision.

Introduzione

“Teologia politica’ (politische Theologie) ¢ un termine che molti?
hanno creduto inventato da Schmitt; benché cid non sia vero in
senso stretto — infatti il conio del lemma si deve al giovane Marx,*
il cui testo perod nel 1922 (I’'anno della pubblicazione del primo

3 A partire da Peterson (1983, pp. 103104, Il monoteismo come problema politico (1935).
4 Marx (1976, p. 144), «Nota sulla concezione hegeliana dello Stato» (1843), in Opere.
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lavoro schmittiano dedicato all’argomento)5 non era ancora noto
—, Schmitt lo (re)inventa a tutti gli effetti, forse suggestionato dalla
lettura di Bakunin, che da parte sua invece lo usa, polemicamente,
a proposito di Mazzini;® o forse anche per voluta assonanza con la
‘teologia morale’ che era una disciplina ben conosciuta nei cicli di
formazione ecclesiastica. A lui, quindi, in ogni caso si deve il primo
impulso alla larga circolazione del termine che si ¢ poi sviluppata
in senso anche pesantemente critico rispetto al suo primo respon-
sabile.”

Alla ‘teologia politica’ Schmitt ha dedicato due opere, pubbli-
cate a quasi mezzo secolo I'una dall’altra, e ha inoltre pensato di
comporne una terza;d il tema registra quindi una presenza di lungo
periodo nella produttivita intellettuale di Schmitt. Qui si daranno
alcuni brevi cenni su come sono strutturate queste opere, su che
cosa significano nello sviluppo del pensiero di Schmitt, e sul loro
ruolo nel dibattito novecentesco sul rapporto fra sacro e potere, e
sulla secolarizzazione.” Ne emergera la vasta gamma di significati
che ‘teologia politica’ — pur indicando costantemente il rapporto
imprescindibile della politica con la stera teologica e religiosa — as-
sume nel lungo svolgersi della riflessione di Schmitt, che a questo
termine/ concetto affida di volta in volta, nelle pit diverse condi-
zioni storiche e intellettuali, il compito di decifrare lo statuto epi-
stemologico e pratico della politica, e le indicazioni per la prassi

che da tale diagnosi discendono. 10

5 Schmitt (1972b, pp. 27-86), Teologia politica. Quattro capitoli sulla dottrina della
sovranita (1922).

6 Bakunin (1960), La teologia politica di Mazzini e I'Internazionale (1871); cfr. Schmitt
(19864, pp. 66—69), Cattolicesimo romano e forma politica (1923; 19252).

7 Sucio cfr. Ruini (1980, pp. 894-926).

8  Oltre a Schmitt (1972b, pp. 27-86), cfr. Schmitt (1992), Teologia politica II. La leggenda
della liquidazione di ogni teologia politica (1970). Notizie su di un illeggibile manoscritto
di appunti per una Politische Theologie IlI, conservato nel Nachlass, sono in Caracciolo
(1992, p. XXXIX), Presentazione di Teologia politica II.

9 Sucio cfr. Galli (1996, pp. 333-459).

10 Dedicati esplicitamente a ricostruire tutto il pensiero di Schmitt a partire dalla nozione
di «teologia politica» sono Kodalle (1973) e Nicoletti (1990).
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Lo Schmitt che pubblica la sua prima Teologia politica ¢ un gio-
vane, brillante e affermato giurista cattolico che dal proprio ap-
proccio radicale al tema giuridico della sovranita perviene alla
sua prima grande decostruzione delle categorie politiche del-
la modernita. In Teologia politica, infatti, ¢ del tutto chiaro quan-
to gia era emerso in Romanticismo politico ¢ in La Dittatura;'! che
cio¢ il cattolicesimo di Schmitt continuava si ad essere la fonte
della sua ispirazione intellettuale nella sua specifica professione di
giurista teorico, ma che cessava di costituire la fondazione di un
atteggiamento di contrapposizione frontale rispetto alla moderni-
ta (atteggiamento fino ad allora coltivato da Schmitt con qualche
civetteria),12 per diventare invece — non senza esitazioni, testimo-
niate dal coevo Cattolicesimo romano e forma politica, che di Teologia
politica ¢, benché solo per certi aspetti, il contrario'? — il punto
di vista, esterno all’autocomprensione del Moderno, a partire dal
quale risulta possibile a Schmitt comprendere le strutture e le di-
namiche della modernita, e riconoscerne la necessita senza porla a
valore.

Ma Teologia politica ¢ primariamente dedicata non alla rifles-
sione sul Moderno ma alla sovranita, che ¢ trattata attraverso tre
coppie oppositive o comunque problematiche: eccezione/norma,
autorita/potere, tradizione/modernita, che governano I’argo-

11 Schmitt (1981), Romanticismo politico (1919; 19252); Schmitt (1974), La dittatura.
Dalle origini dell’idea moderna di sovranita alla lotta di classe proletaria (1921).

12 Schmitt (1995, pp. 11-68), Schattenrisse (1913); Schmitt (1914), Der Wert des Staates
und die Bedeutung des Einzelnen; Schmitt (1996b), I Buribunki. Un saggio di filosofia della
storia (1917-1918), pubblicato in L’informazione bibliografica, n. 3, pp. 371-377, ¢ n.
4, pp. 555-563.

13 Lclemento «glorioso», centrale in Cattolicesimo romano e forma politica (Schmitt, 1986a),
non c’¢ in Teologia politica (Schmitt, 1972b), dove prevale piuttosto il tragico: la decisione
si da infatti in assenza di sostanza teologica fondativa. Cristo ¢ invece «presente» nella
mediazione rappresentativa cattolica di cui si parla in Cattolicesimo romano e forma politica.
Mi distacco su questo punto dalla tesi di continuita fra le due opere, presente gia in Ball
(1995, pp. 97—121). Cfr. Galli (1996, pp. 229-280).

69



Carlo Galli

mentazione rispettivamente del primo, del secondo e del terzo (e
quarto) capitolo.

1.1. IL PRIMO CAPITOLO ¢ il testo fondativo del deci-
sionismo schmittiano: vi si esprime la tesi antipositivistica che la
sovranita ¢ non il necessario effetto di chiusura dell’ordine sta-
tuale giuridificato, il sommo potere che fa da logico compimento
all’intero ordinamento, si invece ¢ la decisione in quanto questa fa
essere I’ordine realizzandone I’apertura sulla contingenza, sull’ec-
cezione che lo attraversa. Indeducibile dall’ordinamento che essa
pure pone in essere, e che a sua volta non puo essere da essa line-
armente dedotto, “concetto della sfera estrema”, la sovranita in
quanto decisione sull’eccezione ¢ il punto di crisi della mediazione
razionale moderna, cio¢ del nesso fra ordine giuridico e politica,
e fra singolo e totalita. Il progetto moderno — hobbesiano, lockia-
no, illuministico, positivistico — di rendere il comando politico una
funzione impersonale e legale, e di rendere la politica trasparente
¢ in continuita rispetto alla razionalita soggettiva, fa quindi naufra-
gio, nel testo di Schmitt: perché ci sia un ordinamento razionale
e impersonale nella sua validita normativa, ci deve essere un co-
mando personale, prelegale e prerazionale, che lo fondi a partire
da quel Nulla normativo che ¢ la decisione'*. Schmitt non ¢ un ni-
chilista, se con questo termine si intende il compiaciuto o I’incon-
sapevole accondiscendere alle dinamiche del Moderno; ma col ni-
chilismo della modernita, con I’assenza del fondamento, non puo
non confrontarsi; in lui, anzi, ben prima di Sein und Zeit, c’¢ il
riconoscimento che 'unica concretezza possibile nell’eta moder-
na ¢ data dalla consapevolezza del nichilismo e dall’opporsi cosi al
suo nascondimento formalistico, cio¢ alla determinazione mera-
mente formale, astratta e pacificata, dell’ordine politico. II ruolo
‘concreto’ della decisione sul Nulla ¢ chiaro, dal punto di vista fi-
losofico, dalla lunga citazione da Kierkegaard che chiude il capitolo
(Schmitt, 1972b, p. 41); sotto il profilo storico-politico, invece, ¢

14 «In senso normativo, la decisione ¢ nata da un nulla» (Schmitt, 1972b, p. 56; I cap.);
«ogni ordine riposa su una decisione» (Schmitt, 1972b, p. 36). Si veda infra, nota 26.
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evidente che I’ Ausnahmezustand a cui Schmitt si riferisce ¢ una ra-
dicalizzazione estremistica del Notzustand dell’art. 48 della Costi-
tuzione di Weimar, la ‘costituzione di riserva’, presidenzialistica e
non parlamentare, da attivarsi appunto in caso d’emergenza, inter-
pretata da Schmitt come diritto concreto e originario dello Stato
all’autoconservazione, a conservarsi come ordine andando al di la
della legge'® (Schmitt, 1972b, p. 39).

Leccezione, precedente logicamente e gnoseologicamente la
norma, ¢ il conflitto che, in quanto insuperabile contingenza, ¢
origine16 della forma e della norma: e quindi anche la sovranita ¢
origine dell’ordine politico. E che il sovrano decida sull’eccezione
nel senso che la riconosce in atto (e allora la sua ¢ una difesa di
un ordine minacciato) o nel senso che la crea (e allora il sovra-
no ¢ I’eversore rivoluzionario che distrugge un ordine vecchio per
crearne uno nuovo), in ogni caso la sovranita decisionistica inverte
il rapporto moderno fra ‘dentro’ e ‘fuori’: se lo Stato moderno si
determina come un ordine pacificato e neutralizzato al proprio in-
terno, che respinge il conflitto fuori dai propri confini, qui invece
solo nel ricorso sovrano al disordine ¢ colta la condizione di possi-
bilita per creare, per conservare e per rivoluzionare I’ordine.

La cristallina e geometrica perfezione dello Stato moderno e
del suo diritto ¢ cosi negata da una sorta di teorema d’indetermi-
natezza. Per Schmitt, infatti, non solo resta necessariamente inde-
terminato chi sia il sovrano (che non ha un posto centrale, né, pur
dovendo essere ‘persona’, esibisce specifiche ‘qualita’ personali;
sovrano puo essere chiunque decida efficacemente sul caso d’ec-
cezione), ma ¢ anche indeterminato 1’ordine, che sussiste solo al
prezzo di ospitare sempre al proprio interno I’eccezione, il con-
flitto: la propria negazione. La determinazione, insomma, ¢ data
solo dall’indeterminatezza, la concretezza della norma dall’aper-
tura decisionistica alla situazione non-normale. I’ ordine, cosi, non

15 Su Schmitt e la crisi di Weimar cfr. Galli (1996, pp. 635-729).

16 Anfang ¢ detta la decisione sovrana in Schmitt (1972a, p. 264), I tre tipi di pensiero
giuridico; nello stesso luogo ¢ detta anche arché. Si veda anche Iedizione tedesca:
Schmitt (1934, p. 28).
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¢ pienamente razionale, neutrale e indifferente, ma, pur restando
un ordine giuridico, ¢ sempre ‘orientato’ a un caso concreto ori-
ginario, ¢ sempre Situationsrecht'’(Schmitt, 1972b, p- 40). Ovvero,
il diritto pubblico ¢ un ordine che ‘ricorda’ I’emergenza, la contin-
genza, da cui ¢ nato; ed ¢ sovrano chi ‘attiva’ questo ‘ricordo’. La
neutralita dello Stato, il suo essere ‘Stato di diritto’, cio¢ macchina
imparziale di legalita, ¢ qui negata alla radice.

Questa teoria della sovranita come creazione, conservazione
¢ destrutturazione dell’ordine attraverso il disordine significa piu
in generale che come la norma lo ¢ dall’eccezione cosi I’ordine
¢ generato e spiegato dalla rivoluzione: per Schmitt, insomma, il
potere costituente (termine non citato in Teologia politica, ma pre-
sente gié in La dittatura e poi ampiamente tematizzato in Dottrina
della costituzione)'® non si costituisce mai del tutto. Schmitt, cos,
riesce a pensare cio che i giuristi (e i politici) moderni hanno volu-
to neutralizzare: la potenza creatrice dell’agire, di un agire al con-
tempo concreto e nichilistico, privo di fondamenti. La sovranita,
insomma, non tanto ¢ ‘perpetua’, quanto piuttosto non cessa mai,
finche ¢ efficace, di trascendere il potere costituito, le istituzioni e
il mero diritto formale, normativisticamente inteso. !

Ma questa disgiunzione fra eccezione e norma, fra sociologia e
diritto, fra ordine e negazione dell’ordine, non implica la loro com-
pleta separazione, come se si trattasse di due generi toto coelo diversi;
implica solo che non possa pili essere pensato I’ordine ‘normale’ e
il suo rapporto autoreferenziale con la sovranita come pura funzio-
ne giuridica; ma fra decisione e norma per Schmitt ¢’¢ un rappor-
to, non un non-rapporto: entrambi sono infatti all’interno del “dato
giuridico” (Schmitt, 1972b, p. 39). Solo, quel rapporto non ¢ la me-
diazione moderna — razionale, costruttiva, deduttiva — fra partico-
lare e universale, fra empiria e ragione, far soggetto e mondo, fra
cittadino e Stato: quel rapporto ¢ il salto, lo stacco, la de-cisione,
che spezza la transitivita e la discorsivita della mediazione moderna:

17 Per Iedizione tedesca di Politische Theologie, si veda Schmitt (1979, p. 20).
18 Schmitt (1984, Dottrina della costituzione (1928), §§ 8, 9, 10, 18. Sulla Dittatura, cfr. infra.
19 Castrucci (1999, pp. 1-54).
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davanti all’eccezione un pensiero solo razionalistico “rimane senza
parole” (Schmitt, 1972b, p. 38), ovvero si blocca la potenza del Io-
gos moderno. Rapporto paradossale, certo, che spinge all’estremo le
logiche della modernita, che le sfida e le rovescia: eppure, sempre
di rapporto di tratta. Schmitt non teorizza la politica senza diritto,
la potenza senza norme: anche la sua sovranita come potenza ¢ si-
curamente destinata a farsi potere, istituzione; anzi, ne ¢ I’origine,
pur eccedendola sempre. E che la decisione sia un concetto giuri-
dico, nonostante tutto, fa di Schmitt un pensatore tragico: egli sa
che ordine ¢ ‘modernamente’ necessario, ed al tempo stesso sa che,
nella sua configurazione moderna, ¢ impossibile. Lo Stato, nel suo
pensiero, continua a vivere oltre lo Stato, come esigenza di ordine
non perfettamente razionalizzabile.

1.2. PRECEDUTO DALI’AFFERMAZIONE del primo ca-
pitolo che “I’autorita dimostra di non aver bisogno di diritto per
creare diritto” (Schmitt, 1972b, p. 40), il secondo capitolo ¢ de-
dicato da Schmitt proprio a ribadire, contro Kelsen e il suo allievo
Krabbe, I'intima giuridicita del proprio pensiero. E questo intento
¢ raggiunto da Schmitt col riscoprire la differenza fra auctoritas e
potestas: ma egli non trae tale contrapposizione dall’universo con-
cettuale cattolico, in cui pure il concetto di autorita ¢ centrale, si
invece da Hobbes, di cui cita, in modo un po’ distorto, un passo
del cap. XXVI del Leviatano: “auctoritas, non veritas, facit legem” (Hob-
bes, 1976, cap. XX VI, p. 270; Schmitt, 1972b, p. 57).

Un’autorita non trascendente, quindi, ¢ quella a cui Schmitt
fa riferimento, contrapponendola al semplice potere legale della
normaj; e anzi una nozione di autorita desunta dall’autore che apre
il Moderno, non da un testo anti-moderno. E, dunque, un’autori-
ta che non ha la funzione di fondare la norma sulla Verita oggetti-
va; ‘autorita’ ¢ piuttosto il nome schmittiano della sovranita, cioe
della decisione personale e puntuale che si interpone fra I'idea
giuridica e il caso concreto, che ‘contamina’ la prima col secondo
(Schmitt, 1972b, p. 55). ‘Autorita’ ¢ insomma, per Schmitt, non la
mediazione razionale moderna fra soggetto e oggetto, tutta giocata
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nell’immanenza, né la mediazione pontificale tradizionale fra Cielo
e Terra, fra Verita e Storia; ‘autorita’ ¢, in quanto decisione, appun-
to il salto che rende evidente 'impossibilita del transito lineare fra
idea e realta, fra diritto e politica; lo ‘stacco’ dovuto al fatto che
I'idea giuridica non si auto-applica alla realta, che I’ordine non ¢
n¢ automatico né la legge ¢ ‘naturale’.

Che Iorigine dell’ordine giuridico concreto non sia nell’idea
giuridica, significa che Schmitt non accetta I’autoaffermazione del-
la modernita, la sua ideologica pretesa di sostenersi da sola, di au-
tofondarsi come legalita. Ma ci si deve guardare dal credere che
questa ‘autorita’ sia semplicemente la ‘politica’ che fonda il dirit-
to e che ne resta distinta e distante dal diritto; che sia 1’irrazio-
nalita della decisione che ¢ I'origine della razionalita dell’ordine
e che ne rimane diversa e separata. Anzi, benche I'autorita sia I’
“ultima istanza” che spiega la norma e che non ne deriva (Schmitt,
1972b, p. 57), Schmitt — occorre ribadirlo — anche in questo se-
condo capitolo intende pensare I'origine non giuridico-razionale
del diritto proprio e appunto come un problema giuridico, non
esterno ma interno alla teoria giuridica. Per lui, infatti, fermarsi
al dato formale e normativo significa restare “solo all’anticamera
della giurisprudenza” (Schmitt, 1972b, p. 47). La quale, invece (ed
¢ questo il cuore del decisionismo), deve riconoscere che il diritto
¢ si infondato, ma nel senso che la decisione che lo fonda “¢ nata da
un nulla”?? (Schmitt, 1972b, p- 56), non nel senso che ¢ libero dal
problema della fondazione; I’autorita, la decisione, ¢ appunto que-
sta fondazione del diritto sul Nulla giuridico, sulla lacuna afasica,
sulla concretezza esistenziale dell’eccezione e del conflitto.

Lorigine non giuridica dell’ordine ¢ dunque per Schmitt un
problema giuridico; I’assenza di fondamento del diritto agisce sulla
qualita della giurisprudenza: dum latet patet. E in questo lavorio del
Nulla, in questa presenza dell’assenza, sotterranea e interna all’or-
dine, sta la differenza di Schmitt rispetto a Kelsen, per il quale in-
vece |’origine non giuridica del diritto ¢ un dato sociologico, non

20 Si vedano supra, nota 14.
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giuridico; dunque un dato esterno al diritto, che rispetto a questo
¢ si una lacuna, un’assenza; ma ¢ un’assenza ‘pacificata’ che produ-
ce, in Kelsen, un effetto di disincanto per completezza, di satura-
zione formale, e rende possibile il metodo formalistico di pensa-
re e di trattare il sistema delle norme. All’infondatezza del diritto
Kelsen reagisce insomma accentuandone la formalita e negando
kantianamente come ‘non scientifico’ ogni tentativo di ricorrere
a un’istanza pregiuridica (Dio, o sovranita)’! che spieghi I’esserci
del diritto; la ragione giuridica ¢ solo I’analisi di quel ‘fenomeno’
che ¢ I'ordinamento, orientato, si, ma sulla Grundnorm imperso-
nale capace di stabilire I'istanza competente per I'applicazione di
ogni norma. Mentre per Schmitt ‘scienza’ ¢ — secondo una diversa
declinazione del disincantato riconoscimento dell’infondatezza del
Diritto — non espungere ma anzi assumere all’interno del corpo
della dottrina giuridica la non-fondabilita razionale del diritto, il
suo essere de-ciso da una persona la cui competenza non ¢ preve-
dibile. E quindi — come gia affermato da Schmitt nel primo capito-
lo — il suo essere ‘orientato’ sulla decisione come autentico “punto
di riferimento””? (Schmitt, 1972b, p. 56).

Il razionalismo infondato di Kelsen e il decisionismo infon-
dato di Schmitt, la legge impersonale e I'autorita personale, si
oppongono, certo; ma a partire dal medesimo orizzonte di crisi
della mediazione moderna, del tentativo di far stare insieme sen-
za contraddizione soggetto e ordine. Kelsen privilegia il secondo,
Schmitt il primo: non come soggetto in senso liberale o come per-
sona in senso cattolico, pero, si come autorita, nel senso gia chia-
rito di istanza concreta, di decisione non-formalistica ma formati-
va, capace di fondare I’ordine giuridico: “il problema della forma
giuridica consiste nel contrasto fra soggetto e contenuto della de-
cisione e nel significato autonomo del soggetto” (Schmitt, 1972b,

21 Kelsen (1989), Il problema della sovranita e la teoria del diritto internazionale. Contributo per
una dottrina pura del diritto (1920); Kelsen (1988, pp. 137-164), «Dio e Statox» (1922—
1923). Sui rapporti fra Schmitt ¢ Kelsen cfr. Galli (1996, pp. 345347, 393-396, 548—
551, 684 688).

22 Sull’orientamento del diritto cfr. nota 16. Sulla critica della logica delle «competenze»,
del positivismo e di Kelsen, cfr. Schmitt (1972b, p. 58).
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pp- 58-59). In realta, tanto il soggetto moderno quanto la forma
politico-giuridica moderna sono criticati da Schmitt. E’ da notare,
ancora, che il rifiuto schmittiano dell’autogiustificazione del finito,
dell’auto-posizione dell’ordinamento, esclude si dal suo orizzon-
te il razionalismo semplice e lineare della modernita; ma anche il
fondazionismo tradizionalistico e anche I’irrazionalismo romantico
e vitalistico.”? E’, quella di Schmitt, un’accettazione sui generis del
Moderno: da una parte riconosce che non si puo stare altrove che
nello spazio e nel tempo della fondazione sul nulla, appunto del-
la de-cisione; e dall’altra sostiene che del Nulla che la modernita
porta in sé non ci si puo non fare un problema, che destituisce di
fondamento le sue pretese ideologiche di autosufficienza.

Insomma, 'esser gettato e de-ciso ¢ per Schmitt I’essenza
dell’esistenza politica moderna: la critica della ragione giuridica
(e politica) moderna come ideologia di autofondazione ha porta-
to alla scoperta delle autentiche coordinate dell’esistenza politica
moderna, come esistenza determinata concretamente dall’assen-
za di fondamenti ontologici e dall’insufficienza delle mediazioni
razionali a fondare pienamente il Moderno. Che anzi, ¢ struttu-
ralmente infondato, esposto all’azione e alla potenza dell’assenza
della trascendenza. Tale assenza ¢ declinata come decisione negli
anni Venti, come ‘apertura alla trascendenza’ — sempre assente,
pero — nel secondo dopoguerra; ¢ quindi il filo rosso del pensiero
di Schmitt, sia pure diversamente accentuata nel corso della sua
lunga vita.

1.3. MA PRIMA DI ESAMINARE BREVEMENTE [’a-
spetto evolutivo della nozione di teologia politica, si deve cogliere
nel terzo e nel quarto capitolo della prima opera che Schmitt le ha
dedicato il modo specifico con cui Schmitt passa dal discorso sulla
sovranita al discorso sulla modernita. Questo modo ¢ quella che
lui chiama la “sociologia dei concetti giuridici”, cio¢ una specifi-

23 La critica schmittiana dell’irrazionalismo vitalistico, elaborata in Romanticismo politico
(Schmitt, 1981), non ¢ inficiata dall’accenno alla «vita concreta» di Schmitt (1972b, p.
41), che ¢ da interpretare come sinonimo di «eccezione» e di «caso estremox.
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ca teoria della genesi dei concetti giuridico-politici moderni, che
sono intesi programmaticamente come esito della secolarizzazio-
ne dei concetti teologici, che appunto si fanno politici (Schmitt,
1972b, p. 62). E la chiave del problema interpretativo di Teologia
politica sta nel comprendere che cosa significa ‘secolarizzazione’
per Schmitt.

L’assunto di Schmitt ¢ che il Moderno ¢ secolarizzazione del-
la tradizione teologica cristiana, in un senso specifico; non, come
vuole Hegel (un abisso separa, su questo punto, il XIX dal XX
secolo, il filosofo luterano dal giurista cattolico) in quanto evolu-
zione progressiva della medesima sostanza (lo Spirito) che assume
forme nuove (la filosofia) dopo le vecchie (la religione cristiana),
n¢ come orgogliosa posizione di un assoluto nuovo inizio, come la
modernita da Cartesio a Hobbes a Locke, pensa di sé e della pro-
pria ragione autosufficiente.

Il rapporto fra tradizione cattolica ¢ modernita, fra concetti
teologici e concetti politici, esiste, per Schmitt, ed ¢ imprescin-
dibile per la comprensione del Moderno; ed ¢ un rapporto — non
progressivo né regressivo — di permanza e di trasformazione ca-
tegoriale e concettuale, di continuita e di discontinuita. E infatti
da Schmitt definito di “analogia”, ma non nel senso tomistico della
analogia entis intesa come ordine del mondo creato voluto e garan-
tito dal Creatore, si anzi di un’analogia che sconta I’assenza, nei
concetti politici della modernita, di un Essere che ne sia fonda-
mento’* (Schmitt, 1972b, p. 61).

La chiave per intendere I'intento di Schmitt ¢ I’analogia fra so-
vranita come decisione sul caso d’eccezione e miracolo in senso
tradizionale: in Teologia politica, infatti, la decisione ¢ si secolariz-
zazione del miracolo (come questo, quella sospende le leggi della
normalita) ma, come si legge piti chiaramente in La Dittatura, il
moderno potere costituente — ovvero la dittatura sovrana, che del-
la decisione ¢ la versione estrema, la modalita che non si limita a
difendere eccezionalmente un ordine esistente, ma che lo distrug-

24 Sull’analogia cfr. Przywara (1932), Marxen (1938) e Mclnerny (1999).
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ge per crearne uno nuovo — non ha piti un riferimento fisso in Dio,
nella trascendenza che funge anche da sostanza fondativa, il cui or-
dine (i cui ordini) il potere politico debba rispettare (eseguire), la
cui persona debba rappresentare.25 E’ quindi centrale in Schmitt,
pitt che la scontata analogia diretta, di origine controrivoluziona-
ria, tra teorie politiche moderne e concetti teologici (assolutismo
come teismo, liberalismo come deismo, ecc.) (Schmitt, 1972b, pp.
61, 66),%° questa relazione a chiasmo che si viene a istituire fra tra-
dizione e modernita: di radicale discontinuita per quanto riguarda
la presenza di una sostanza fondativa, che nel Moderno ¢ assente,?’
e di forte continuita per quanto riguarda invece la capacita di di-
struggere I’ordine e al tempo stesso soprattutto per quanto riguar-
da la necessita di ri-formare un nuovo ordine; insomma, la con-
tinuita si esprime nella coazione all’ ordine formale monocentrato.

E’ questa la teologia politica in senso proprio: cioe, per
Schmitt, non la deduzione della politica dalla teologia, st invece la
teoria secondo la quale la politica moderna — i suoi concetti, le sue
istituzioni — ha qualcosa della religione, ¢ secolarizzazione in un
senso specifico. Cioe, lo si ripete, il rapporto fra la politica (mo-
derna) e la tradizione teologica ¢ duplice: da un lato la politica si
struttura sull’assenza di sostanza divina fondativa al contrario del-
la speculazione teologica, ma dall’altro di questa riproduce, ben-
ché in via solo formale-razionale, la funzione ordinativa monisti-
ca. Se in quanto dottrina della sovranita la ‘teologia politica’ era,
nei capitoli precedenti, una teoria giuridica pratico-operativa, qui
invece, nel terzo capitolo, essa si dimostra un discorso sulla (non
interno alla) filosofia della storia, ovvero un metodo interpretati-
vo della secolarizzazione, un’ermenecutica della modernita politi-

25 Schmitt (1974, p. 151): «Dio come mandante ¢ completamente diverso dal detentore
del pouvoir constituant. Il commissario immediato del popolo non ha pit un punto di
riferimento fisso dal quale dipendere».

26 Sull’analogia nel legittimismo cattolico cfr. Galli (1981).

27 Schmitt (1972a, pp. 167—183), L'epoca delle neutralizzazioni e delle spoliticizzazioni (1929);
cfr. in particolare p. 176: «il rivolgimento piu intenso della storia europea ¢ quello
compiuto nel Scicento dalla tradizionale teologia cristiana al sistema di una scientificita
“naturale”».
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ca che rende conto sia del fatto che il Moderno ¢ un’epoca in cui
I’eccezione — il conflitto, I’assenza di ordine sostanziale fondativo
— ¢ paradossalmente normale (¢ il lato della discontinuita rispet-
to alla tradizione, che necessariamente fa della politica lo spazio
dell’ eccezione; sia del fatto che proprio I'assenza di sostanza fon-
dativa rende la politica distruttiva ma al contempo la obbliga anche
a esibire una ancora piti forte tendenza alla costruzione dell’ ordine
formale monistico (¢ il lato della continuita, in cui si manifesta la
coazione all’ordine che governa tutta I’esperienza politica e intel-
lettuale dell’Occidente, in forme tradizionalmente sostanziali e in
forme modernamente eccezionali; ¢ la metafisica costruttivistica e
non sostanzialistica del Moderno).

Dal punto di vista del rapporto fra teologia e diritto, anche
Kelsen — rappresentante supremo della piu raffinata e disincanta-
ta autoconsapevolezza scientifica della modernita — da una parte ¢
discontinuista, escludendo ogni possibile relazione fra spiegazione
teologica tradizionale e spiegazione scientifica moderna di un fatto
giuridico; mentre dall’altra ¢ continuista, postulando che sostanza
in senso teologico e sostanza in senso scientifico siano analoghe, e
che si tratti solo di passare dalla prima alla seconda per attingere la
piena comprensione del Diritto.”® E la differenza & appunto che
Schmitt, al contrario, non crede che la sostanza in senso moderno
— scientifico — sia un concetto adeguato a pensare le categorie giu-
ridiche, che vanno piuttosto interpretate a partire dalle categorie
teologiche e dalla peculiare secolarizzazione (la ‘teologia politica’,
appunto) a cui sono sottoposte (Schmitt, 1972b, p. 65).

In questo terzo capitolo, insomma, Schmitt mostra che per
lui interpretare la modernita come secolarizzazione significa stare
nel Moderno senza condannarlo ma anche senza accettarne I’ide-
ologica autointerpretazione evolutivo—progressiva, o razionalisti-
co-costruttiva; piuttosto, quella di Schmitt ¢ un’interpretazione
genealogica della politica moderna, o meglio del diritto in quan-
to struttura formale della politica. Teologia politica ¢ un discorso

28  Siveda Kelsen (1988, pp. 137-164), Dio e Stato
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sull’origine del Moderno, individuata sia nella carenza di sostanza
sia nella permanenza della coazione all’ordine. In quanto tiene in-
sieme (senza sintesi) tanto I’eccezione quanto la forma giuridica, la
sovranita decidente di cui ha parlato nei primi due capitoli ¢ quindi
se non ‘necessaria’ (non c¢’¢ infatti a rigore ‘necessita’ nella moder-
nita, ma solo contingenza) certo ‘indispensabile’ in una dimensione
epocale che fa del Moderno I’epoca dell’eccezione. Solo la sovra-
nita decisionistica ¢ adeguata a abitare politicamente la modernita,
a evocare continuamente I’immane energia necessaria a far si che
I’ordine ci sia, a combattere ogni deriva verso una concezione ‘au-
tomatica’ della politica.

‘Adeguata’ significa dunque sia ’tragica’ sia ‘formativa’: I’espo-
sizione al Nulla del sovrano schmittiano puo certo essere inter-
pretata — come fece Benjamin in pagine memorabili (Benjamin,
1999, pp. 39—45) — come la malinconica ostensione, nel culmine
della gloria barocca, della nullita creaturale, del carattere di “gio-
co luttuoso” (Trauerspiel) del Moderno, che rende implicitamente
possibile la fulminante irruzione dell’attimo che salva, del tempo
contratto della grande decisione, della Jetztzeit.”® Ma se il telos del-
la teologia politica ebraica del filosofo materialista Benjamin ¢ la
redenzione, quello del giurista cattolico Schmitt ¢ I’ordine; il suo
intento ¢ costruttivo, nonostante il decostruzionismo che innerva
la sua teoria della sovranita, come dimostra anche la polemica che
egli svolse contro Benjanim sul tema dell’indecisione di Amleto
(Schmitt, 1983, pp. 109—116). Che non ¢ cristiana, per Schmitt,
contro la tesi di Benjamin, e che quindi non ¢ da ascrivere alle ra-
dici della politica moderna, restando, rispetto anzi a questa laterale
(inglese, insomma, e non continentale); la politica moderna, infat-
ti, benche “fondata sul Nulla” e costretta ad esibire il Nulla origi-
nario nella decisione sovrana, non ¢ rappresentazione luttuosa, ma
vera e propria Tragodie, statualita formata (che, certo, dalla vicenda
“barbarica” di Amleto ¢ illuminata, ma non del tutto spiegata, per-
ché Amleto ¢ estraneo alla forma).

29  Benjamin (1976), Tesi di filosofia della storia (1939—1940), soprattutto la Tesi VIII; sui
rapporti fra Benjamin e Schmitt cfr. Galli (1996, pp. 50-52, 399—405).
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1.4. E GRAZIE AL DISPOSITIVO TEORICO di Teologia
politica & possibile — una volta discesi alla origine ‘a due lati’ del
Moderno — anche risalire a individuare, di questo, il doppio volto.
Quello concreto, decidente e ordinativo, e quello astratto formale,
che affida I’ordine ai meri automatismi della ragione e della tec-
nica (anche giuridica). Sono due volti che si co-implicano e che
si co-appartengono, come Schmitt intuisce bene fin d’ora, analiz-
zando le possibile dinamiche e le possibili derive della modernita
(Schmitt, 1972b, pp. 70-73); la ragione moderna fatica moltissi-
mo a mantenersi aperta alla propria origine di crisi, a perseguire
I’ordine necessario senza cadere nella tentazione di ‘chiuderlo’, di
fondarlo e di valorizzarlo, o di farne una macchina a disposizione
(presunta) dell’individuo.

Cost, ‘teologia politica’ non ¢ solo pratico-operativa (la sovranita
decidente), né solo genealogica (I’origine a due lati della moderni-
ta, di crisi eccezionale e di coazione ordinativa), ma anche diagno-
stica-interpretativa: da questo punto di vista, la modernita politica
pare a Schmitt segnata tanto dalla concretezza decisionistica del pri-
mo grande autore moderno — non Machiavelli, ma correttamente
Hobbes, che ¢ capace di tenere ferma sia la consapevolezza del di-
sordine del mondo sia Iesigenza di ordinarlo razionalmente — quan-
to da un’evoluzione necessaria, in seguito da Schmitt ancor meglio
chiarita nel saggio del 1929 sull’Epoca delle neutralizzazioni fino allo
stesso I concetto del ‘politico’ del 1927-1932 e al libro sul Leviatano di
Thomas Hobbes del 1938),3 che, in un progressivo oblio dell’origine
tragica del Moderno, della tensione irrisolta fra decisione e ordine,
porta il decisionismo al liberalismo e poi al positivismo giuridico e
infine al formalismo, secondo una traiettoria di sempre piu radicale
inconsapevolezza della struttura originaria del Moderno, di sempre
pil\l aperta pretesa di costruirvi un trasparente ordine tecnico-razio-
nale a difesa del singolo (che sostituisce la sovranita nella funzione

30 Schmitt (1972a, pp. 167—183), L'epoca delle neutralizzazioni e delle spoliticizzazioni;
Schmitt (1972a, pp. 87—165), Il concetto di «politicon (1932*); Schmitt (1986b, pp. 61—
143), Il Leviatano nella dottrina dello Stato di Thomas Hobbes. Senso e fallimento di un simbolo
politico (1938).
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di origine dell’ordine), e di sempre maggiore impotenza di questa
forma tecnica neutralizzata e non orientata al caso concreto a difen-
dere il soggetto (che ne ¢ anzi distrutto) e stringere efficacemente
in s¢, e a formare, la sostanza vivente (che sostanza non ¢, propria-
mente, e neppure Vita nel senso irrazionalistico del termine; ma si
eccezione concreta, conflitto). E dunque da questo terzo punto di
vista ‘teologia politica’” ¢ anche oltre che diagnosi anche una prognosi
e una ‘terapia’ delle tendenze non ordinative del Moderno, dell’in-
dividualismo e del tecnicismo che lo invera e al contempo lo nega.
Per Schmitt, quando lo Stato (I’ordine moderno) cessa di essere un

31 ¢ diventa uno strumento dell’individuo (secondo una lo-

dovere
gica peraltro gia implicita in Hobbes), cessa anche di essere ‘ordine’
perché oblia la propria origine: I’eccezione concreta e la coazione
alla forma.

Per arginare queste derive tecniche che fanno perdere tanto il
soggetto quanto I’ordine concreto Schmitt non elabora né strate-
gie reazionarie, né neo-fondazionistiche fughe a ritroso nel cattoli-
cesimo politico. Anzi, prende a esempio la sua ’scoperta’ dottrina-
ria, Donoso Cortés, il controrivoluzionario spagnolo che accetta
in pieno la fine di ogni legittimita (di ogni fondazione del potere
sulla trascendenza) a cui la modernita ¢ pervenuta, e contro tale
illegittimita strutturale del Moderno reagisce dall’interno, attra-
verso la dittatura decisionistica.>”> E’ in quest’ottica, dal punto di
vista storico-politico piu che discutibile, che nel quarto capitolo
entrano in scena i controrivoluzionari cattolici, il cui fondazioni-
smo legittimistico ¢ antimoderno ¢ da Schmitt interpetato ago-
nikos, non dogmatikos, ¢ piegato, su labili indizi, in direzione di un
ultramoderno decisionismo.?3

In quest’ultimo, in ogni caso, cioe nella concreta esposizione esi-
stenziale della politica al nulla normativo (un’esposizione determi-

31 La «Pflicht zum Staat» ¢ in Schmitt (1940, pp. 144-145), Staatsethik und pluralistischer
Staat (1930).

32 SuDonoso cfr. Schmitt (1972b, pp. 73, 78-79, 82--83). Si veda anche Schmitt (1996a),
Donoso Cortés interpretato in una prospettiva paneuropea (1950).

33 Sui controrivoluzionari cfr. Schmitt (1972b, pp. 75-86; IV cap.); la distinzione fra
agonikos e dogmatikos ¢ in Schmitt (1972b, p. 78).
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nata dalla potenza dell’assenza della trascendenza), sta il cuore della
prima Teologia politica e dei testi ad essa collegati, animati ancora dal-
la fiducia che I’evoluzione tecnico-automatica della modernita possa
essere interrotta e vinta dalla decisione formativa, che crea ordine
proprio aprendosi all’eccezione (ovvero, ormai, al ‘politico’).

2

Oltre a percepirne 'ovvio valore antiliberale,?* non ¢ stato
facile alla critica comprendere il significato ‘moderno’ — in senso
non valorativo né¢ ideologico, si strutturale ed epocale, come criti-
ca dell’ideologia moderna e come scoperta dell’origine aporetica
della modernita — che pertiene a Teologia politica. Anche per re-
sponsabilita di Schmitt, della via cattolica che egli ha battuto per
giungere alla sua decostruzione, questo testo ¢ parso ai pit un
brillante esercizio di paradossale antimodernita, quando non una
ripresa delle tematiche fondazionistiche e semplicemente ‘analogi-
che’ (centrate cioe sull’analogia semplice e diretta, ¢ quasi mec-
canica, fra teologia e politica) del pensiero controrivoluzionario.
Mentre ¢ chiaro che il cattolicesimo ¢ per Schmitt, a questa altezza
cronologica solo ‘via’, solo ‘mezzo’ culturale e ideale per sottrarsi
all’autovalorizzazione del Moderno, allideologia protestante della
‘secolarizzazione produttiva’, non certo ‘fine’ religioso o politico.

2.1. INTERPRETATA — in positivo (da autori vicini al regi-
me nazista: de Quervain, Hirsch, Stapel) e in negativo (Peterson)—
quale teoria della presenza di Dio nella politica, cio¢ o come ri-
politicizzazione della religione o come sacralizzazione del potere
(due ipotesi, peraltro, convergenti), oppure (Gogarten, anch’egli
collaborazionista) quale teoria della secolarizzazione come assenza
di Dio, come distanza fra la divinita e il mondo, destinata a esse-
re riempita da istanze etiche, Teologia politica fu ristampata presso-
che¢ identica nel 1934, con una premessa in cui Schmitt registrava

34 Siveda Galli (2000, pp. 1597-1618).
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compiaciuto la centralita che il termine da lui (quasi) coniato aveva
assunto da qualche anno nei dibattiti religiosi e politici sulla secola-
rizzazione e sul nesso esistenziale di teologia e politica®® (Schmitt,
1972b, pp. 29-31). 1l contenuto di questa prima autointerpreta-
zione ¢ che a Schmitt preme sottolineare la valenza antiliberale di
Teologia politica, e confutare definitivamente la tesi borghese-mo-
derna (neutralizzante) che fa della religione un Altro rispetto alla
politica. Ma, assodato che un rapporto fra le due dimensioni ci sia,
e che sia una modalita insuperabile dell’esperienza umana, Schmitt
non spiegava in dettaglio il significato, da questo punto di vista, di
Teologia politica (un testo, peraltro, pubblicato per la prima volta in
anni ben lontani dal nazismo).

Piuttosto, Schmitt mostrava nel 1934 di essersi reso conto
che, al di la dell’opposizione ideologica, il decisionismo, che della
teologia politica (nel senso schmittiano) ¢ il corollario obbligato,
non ¢ altro che liberalismo rovesciato. O meglio, che liberalismo e
normativismo positivistico — pur teorizzando I'impersonalita della
legge e I’assenza di eccezione, mentre il decisionismo concepisce
nel caso eccezionale il comando di uno solo — sono una degene-
razione appunto del decisionismo. Nell’istituzionalismo di Hau-
riou, che coniuga la concretezza perseguita dal decisionismo con
la sovrapersonalita della legge, reinterpretato come ‘teoria degli
ordini concreti’, Schmitt indicava quindi il nuovo orizzonte del di-
ritto (tra I'altro, perché il nazismo era ostile al decisionismo e alla
dittatura, e propendeva per un’interpretazione organica, volkisch,

della politica).

2.2. SE LATEORIA DEGLI ORDINI CONCRETI ¢ la ri-
sposta di Schmitt —impastata di ideologia e di propaganda— allo
scacco teorico e storico che la crisi finale della repubblica di Wei-
mar (non sanata dall’uso ‘presidiale’ e plebiscitario dell’art. 48,
come Schmitt proponeva) aveva inferto al decisionismo e quindi
alle prospettive aperte dalla prima Teologia politica, all’ancora piu

35 Sui dibattiti degli anni Venti ¢ Trenta intorno alla «teologia politica», si veda Galli (1996,
p- 406 ¢ ss.).
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catastrofico scacco del nazismo Schmitt reagisce con una nuo-
va re-interpretazione della teologia politica; che, a partire dagli
scritti collegati alla grande ricerca di diritto internazionale iniziata
verso il 1937-38 e culminata nel Nomos della Terra,° si configura
sempre piu chiaramente come una teoria del kat’echon.

Con questo termine paolino,37 indicante la forza storico-poli-
tica che trattiene la catastrofe finale, I’ Anticristo, Schmitt denota
infatti la capacita di costruire forme politiche relativamente stabili,
che fu prima della Chiesa e quindi alle sue origini dello Stato mo-
derno. Di questo, come sempre ricondotto al pensiero di Hobbes

38 meno de-

— del quale egli nel 1965 da una nuova interpretazione,
cisionistica di quella del 1938 — Schmitt ora sottolinea che, certo,
non puo esibire alcun fondamento sostanziale, data la sua ‘moder-
na’ origine di crisi; e che tuttavia quello di Hobbes ¢ ancora uno
“Stato cristiano” (come suona appunto la terza parte del Leviatano).
Secondo Schmitt, la stessa crisi da cui nasce lo Stato puo essere
‘freno’ alle moderne derive automatiche se la forma politica, che
la crisi rende necessaria, si apre alla trascendenza, se cio¢ rinuncia
alla ideologica pretesa di completezza razionalistica, allo sforzo di
autofondazione che lo caratterizza dopo Hobbes, gia a partire dal
liberalismo, e che culmina nella tecnica.

In questo nuovo contesto, insomma, ‘teologia politica’ conti-
nua a significare la relazione imprescindibile fra la politica e la sfera
teologica; e continua a indicare nell’assenza di fondamento teolo-
gico la caratteristica centrale della modernita, e nel ‘ricordo’ di
tale assenza della trascendenza fondativa la condizione della ‘con-
cretezza’ delle forme politiche moderne; il nemico ¢ sempre I'o-
blio dell’origine, della potenza dell’assenza della trascendenza; ¢ la
pretesa dell’ordine automatico, della piena fondazione della politi-
ca moderna (I'umanesimo liberale) o della sua piena infondatezza

36 Schmitt (1991), Il nomos della Terra nel diritto internazionale dello “jus publicum europaeum”
(1950).

37 2Tessalonicesi 2:6. Sul ruolo di questo concetto in Schmitt, v. Meuter (1994).

38  Schmitt (1986b, pp. 159—190), Il compimento della Riforma (1965); v. anche Schmitt
(1972a, pp. 150—151), I concetto di «politicoy («il cristallo di Hobbes»).
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(il formalismo, o la tecnica). Ma ora pare a Schmitt che tale ‘ri-
cordo’ stia non solo nella decisione sovrana, e nella indetermina-
tezza che ne consegue, si molto piu in una ‘apertura’ dell’ordine
alla trascendenza, che non ¢ un neo-fondazionismo quanto piut-
tosto un teorema d’incompletezza. E’ come se lo Stato moderno
per essere stabile dovesse rinunciare a essere autosufficiente nella
propria chiusa razionalita; e dovesse anzi sempre esibire le proprie
radici cristiane, anche quando non sono pil vere radici, ma solo
rapporti di derivazione delle proprie strutture dalle questioni te-
ologiche. Come se fosse indispensabile, per Schmitt, che la civilta
moderna faccia continuo riferimento al grande quadro cristiano in
cui ¢, nonostante tutto, inserita. La concretezza, insomma, non ¢
ora né nel decisionismo né nelle istituzioni; ¢ nel ‘freno’ che la po-
litica moderna pub porre in essere, in modo ovviamente aporetico,
delle proprie stesse derive, se si ‘apre” alla trascendenza.

Cosi, Hobbes ¢ ora visto come colui che porta a termine la Ri-
forma, nel doppio senso che egli ne fa proprio I’attacco al ruolo
politico della Chiesa, e che cerca di concludere, di terminare, di
frenare, appunto, gli effetti destabilizzanti dell’opera dei riforma-
tori, i rischi di disordine perpetuo che stanno nella loro teologia a
forte impianto individualistico (anche se I'individualismo luterano
¢ diverso da quello calvinista e settario); cioe i rischi del disordine
rivoluzionario nell’immediato, e, come risposta ad esso, dell’ ordi-
ne tecnico e automatico che dovrebbe garantire la vita del singo-
lo. Rivoluzione e tecnica stanno nello stesso quadro epocale, come
due problemi opposti che hanno in comune la negazione del ruolo
politico della trascendenza. E Hobbes, per Schmitt, ¢ invece gui-
dato, nel costruire lo Stato moderno, dalla consapevolezza ‘cristia-
na’ che esiste un problema teologico ormai diventato politico (le
guerre civili di religione) che esige una soluzione politica alla luce
della consapevolezza della sua origine teologica. E lo Stato ¢ ‘fre-
no’ del disordine moderno (rivoluzionario o tecnico) solo se sa di
darsi all’interno di una questione teologica sempre aperta: la que-
stione dell’assenza di Dio. Una questione, un’assenza, che non puo
avere risposta o riparo, ma che continua a pesare, quindi, e che
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non puo essere risolta con uno sbrigativo laicismo autofondato. E’
la coazione all’ordine concreto e non automatico-formalistico, pil
che la potenza della decisione, a essere quindi dominante in questa
accezione di ‘teologia politica’, che, mentre la prima era preoccu-
pata della cecita ‘scientifica’ del formalismo giuridico, si rivolge
soprattutto contro la cecita automatica del progresso tecnico.

2.3. QUESTO ‘DEBITO’ MODERNO verso la teologia,
questo persistere, da parte di Schmitt, nell’indicarne la legittimita
del Moderno nel suo rapporto, benché non fondativo, con la tra-
dizione teologica, ¢ parso a Blumenberg una delegittimazione del
Moderno, come in generale ¢ implicito, per lui, nel concetto di
secolarizzazione, al quale va sostituito piuttosto quello di “rioc-
cupazione” (Umbesetzung)>’: i concetti politici moderni, del tutto
autonomi, autofondati e autolegittimati proprio dal costituirsi co-
scientemente come rottura rispetto alla tradizione e come ‘nuovo
inizio’, non derivano dalla teologia, ma prendono il posto di alcuni
concetti teologici. Un’equivalenza funzionale che anche Schmitt
pare accettare (Schmitt, 1992, pp. 89—103), facendo concludere
a Blumenberg che, allora, quella di Schmitt non ¢ teologia poli-
tica in senso proprio, quanto piuttosto “metafisica politica”; che ¢
giudizio acuto, anche se in parte limitativo. Il proprium della ‘teo-
logia politica’, infatti, ¢ che la metafisica moderna, indubbiamente
I'oggetto dell’analisi di Schmitt (che ne individua origine, logiche,
dinamiche, aporie) si struttura in rapporto, benché di assenza, con
la teologia.

2.4. LA RISPOSTA A BLUMENBERG che inizialmente cri-
ticava Schmitt come troppo cristiano e in fondo come legittimista,
¢ contenuta nell’ultima autointerpretazione di Schmitt, costituita
da Teologia politica II; il cui cuore, pero, ¢ la risposta di Schmitt a
Peterson che giunge dopo pit di trent’anni dalla pubblicazione del
testo con cui il teologo protestante, convertito al cattolicesimo,

39 Blumenberg (1992, p. 71) per la «rioccupazione» ¢ pp. 97—107 per il rapporto con
Schmitt.
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“liquidava” la teologia politica — quella schmittiana e ogni altra —
come residuo ‘pagano’ A0S tratta di due modi opposti, del filosofo
di scuola fenomenologica e del teologo a forte impronta etica, per
rifiutare da versanti antitetici (ma convergenti nella polemica) la
commistione schmittiana di teologia e politica, che per entrambi
¢, oltre che politicamente sospetta, ‘impura’ e tale da non dare ra-
gione di cio che intende spiegare: la modernita e la posizione della
religione rispetto alla politica.

Secondo Peterson il proprium del cristianesimo, cioe il trinitari-
smo e la radicale trascendenza e alterita del Cielo rispetto alla Ter-
ra, ¢ tradito dall’impostazione ‘monoteistica’ del rapporto di fon-
dazione o di rispecchiamento fra Dio e Potere, elaborata per primo
dal teologo costantiniano Eusebio e ripresa sostanzialmente anche
da Schmitt (appena citato, in verita).*! Sono ovvie le preoccupa-
zioni politiche contingenti — I’esigenza di non legittimare in alcun
modo il nazismo, e meno che mai per via ‘teologica’ — che stanno
dietro a questa netta distinzione fra politica e religione, proposta
da Peterson. E’ chiaro che Peterson interpreta la teologia politi-
ca di Schmitt come cio che essa non ha mai voluto essere, cio¢ la
deduzione di specifici contenuti e indirizzi politici dalla teologia e
dalla religione (quale invece ¢ appunto anche la ‘nuova’ teologia
politica di Metz, Moltmann, Bultmann e Sélle, che dall’escatologia
cristiana deriva la legittimazione della rivoluzione).*?

Schmitt ha facile gioco a rispondere che proprio la radicale se-
paratezza fra teologia e politica, invocata da Peterson, renderebbe
impossibile ‘liquidare’ teologicamente la ‘teologia politica’. In pit,
rispetto alle argomentazioni consuete, che sono tutte da ricondur-
re nell’alveo di una teologia politica intesa come permanenza nel-
la politica di strutture formali della religione, emerge qui che per
Schmitt ‘teologia politica’” indica non solo I'ingresso della religione
nella politica, ma perfino I'ingresso della politica nella religione:
oltre che la storia della Chiesa cattolica nella sua esistenza stori-

40 Siveda Peterson (1983).
41 Siveda supra, nota 3.
42 Siveda Peuckert (1971); per le critiche, si veda Spaemann (1994, pp. 71-86).
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co-politica, oltre che la crocifissione, perfino il dogma trinitario
¢ esposto alla potenza del “politico’ (anche la Trinita ¢ generata
dalla stasis, dal conflitto, dell’Uno in se stesso (Schmitt, 1992, pp.
95-96). Ovviamente, quella separatezza ¢ per Schmitt smentita
anche da tutta la storia umana, dall’evoluzione della civilta; ovun-
que, non solo nella monarchia, non solo in Eusebio, ¢’¢ ‘teologia
politica’, ¢’¢ rapporto — comunque atteggiato — fra religione e
politica. Anzi, un rapporto tanto pil forte quanto piu la politi-
ca si centra modernamente sulla democrazia e sulla rivoluzione
(Schmitt, 1992, pp. 45-75), potenze assolute che riproducono in
terra, spesso inconsapevolmente, I’onnipotenza divina. Paragonato
da Peterson a Eusebio in senso fortemente critico, Schmitt quindi
intende fare della propria teologia politica ordinativa il kat’echon
delle teologie politiche del conflitto, dell’agostinismo politico e
dei suoi esiti rivoluzionari, e anche delle gnosi antiche ¢ moderne
(Schmitt, 1992, pp. 86-87).

Ma la permanenza della teologia politica come struttura del-
la politica non ¢ ora (1970) né I'occasione per una operativita
decisionistica né per una proposta di ‘ordine concreto’. Anzi, la
teologia politica ¢ minacciata, e resa obsoleta, proprio dagli au-
tomatismi della tecnica che Schmitt credeva un tempo di potere
signoreggiare con la decisione o di frenare con il kat’echon. Ora,
invece, andando al di la dei moduli tipici, nel secondo dopoguer-
ra, della critica conservatrice della civilta,*? Schmitt riconosce che
I’epoca della tecnica fa del tutto a meno della teologia politica, in-
tesa come rapporto con la trascendenza, e che non puo essere né
compresa né gestita secondo diagnosi e prognosi teologico-politi-
che. Non si tratta, insomma, solo di interpretare la tecnica come
autodivinizzazione dell’'uomo, e di deprecare il prometeismo e il
suo rovesciamento in schiavitli, ma di riconoscere che I’origine te-
ologico-politica della tecnica si ¢ trasformata in un “processo-pro-
gresso” che si autoalimenta incessantemente e si autolegittima
come ‘nuovo’. Priva di storia, refrattaria alla genealogia ¢ alla de-

43 Lowith (1972), Significato e fine della storia (1949); Voegelin (1968), La nuova scienza
politica (1952).
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cisione sovrana, ¢ ormai la tecnica ad agire al posto dell'uomo, a
valorizzarlo e a svalorizzarlo (Schmitt, 1992, pp. 101-103): ¢ dav-
vero I’immanenza fuori controllo.

Dunque, I'ultima parola pubblicata da Schmitt sulla teologia po-
litica ¢ un atto di morte**: né come decisione né come kat’echon
moderno delle dinamiche moderne essa ¢ stata capace di vincere la
tecnica e la sua potenza di mobilitazione, che distrugge la stabilita
concreta dello Stato e ogni possibile valore e senso dei concetti di
autorita, legittimita, trascendenza, forma, rapporto con la tradizio-
ne; ma anche, sembrerebbe, dello stesso concetto di ‘politico’ e di
‘politica’. Col trionfo incontrollato delle logiche della modernita si
da la fine della teologia politica, e viene meno la posibilita stessa del
pensiero politico come lo intende Schmitt, che, dopo averlo tentato
tutta la vita, ammette di non potere pilt comprendere, col proprio
apparato categoriale, I’eta della tecnica e dell’automatismo.
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Schmitt’s theologico-political conceptuality
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ABSTRACT

This contribution reinterprets Carl Schmitt’s political theology
as a socio-juridical methodology grounded in the concept-form.
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Rather than a mere doctrine of sovereignty or a decisionist theory
of the State, political theology seeks to reconstruct the conceptual
conditions through which a political order becomes representa-
ble, legitimate, and effective. Drawing on Political Theology, The
Concept of the Political, and other central texts, the essay identifies
two intertwined trajectories: political theology in the strict sen-
se, as an ordering operation reconnecting political concepts to
their theological genealogy; and the theologico-political problem,
as a reflexive movement exposing their tensions, limits, and apo-
rias. The essay argues that the concept of the Political emerges as
a device for formalizing politics, preventing images, symbols, and
representations from acquiring an uncontrolled autonomy and
reopening conflict at the margins of established order. Yet this ar-
chitecture, rooted in modernity and the natural-law tradition, abo-
ve all Hobbesian, proves insufficient against liberal processes of
neutralization and the persistence of mythical contents that both
ground and mask the modern State while exceeding conceptual
form. Schmitt’s thought thus reveals a persistent tension between
concept, image, and myth, leading him in the 1930s to rethink the
sociology of juridical concepts. The essay concludes that Schmitt
offers both a powerful diagnosis of modern political form and the
means to move beyond it. Modernity remains bound to concep-
tual form, yet Schmitt’s methodology opens the possibility of a
political language that articulates images, myths, and political prac-
tices differently, rethinking collective unity without reproducing
the coercive force of the theologico-political.

Keywords: Political Theology; Organization of political groups;
Political Representation; Political Imaginaries; Conceptual history
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RESUMEN

Esta contribucion relee la teologia politica de Carl Schmitt
como una metodologia fundada en la forma-concepto. Lejos de ser
una mera doctrina de la soberania o una teoria decisionista del Es-
tado, busca reconstruir las condiciones conceptuales por las que un
orden politico deviene representable, legitimo y eficaz. A partir de
Teologia politica, El concepto de lo politico y otros textos, el ensayo
identifica dos trayectorias entrelazadas: la teologia politica, como
operacion que reconduce los conceptos politicos a su genealogia
teologica; y el problema teologico-politico, como movimiento re-
flexivo que expone sus tensiones, limites y aporias. El ensayo sos-
tiene que el concepto de lo Politico emerge como dispositivo de
formalizacion de la politicidad, impidiendo que imagenes, simbo-
los y representaciones adquieran autonomia y reabran el conflicto
en los margenes del orden establecido. Sin embargo, esta arqui-
tectura, arraigada en la tradicion iusnaturalista hobbesiana, resulta
insuficiente frente a los procesos liberales de neutralizacion y a la
persistencia de contenidos miticos que fundamentan y ocultan el
Estado moderno, excediendo la forma conceptual. Schmitt revela
una tension entre concepto, imagen y mito, que lo conduce en los
afios treinta a replantear la sociologia de los conceptos juridicos.
Concluye que Schmitt ofrece un diagnostico poderoso de la forma
politica moderna, pero también medios para ir mas alla de ella.
La modernidad permanece vinculada a la forma conceptual, pero
su metodologia abre la posibilidad de un lenguaje politico que ar-
ticule imagenes, mitos y practicas politicas, repensando la unidad
colectiva sin reproducir la fuerza coactiva de lo teologico-politico.

Palabras claves: Teologia politica; Organizacion de los

grupos politicos; Representacion politica; Imaginarios politicos;
Historia conceptual
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“When I use a word,” Humpty Dumpty said, in rather a scornful tone,

“it means just what I choose it to mean — neither more nor less.”

“The question is,” said Alice, “whether you can make words mean so many
different things.”

“The question is,” said Humpty Dumpty, “which is to be master — that’s all.”
(L. Carroll, Through the Looking-Glass, and What Alice Found There)

1.The conceptual necessities of an atypical jurist

Carl Schmitt believed in miracles. Not in the vulgar, paro-
chial sense of a blind faith in the irruption of the exceptional (al-
though his Catholic origins undoubtedly helped to solidify in him
a non-neutral propensity toward belief in the formulation of his
most famous doctrines); rather, in the rigorously conceptual
sense of one who recognizes that every order, in order to subsist,
presupposes a point at which its own conditions of possibility are
suspended.

For Schmitt, however, the miracle does not dwell outside the
legal order, nor does it stand in opposition to it. On the contrary,
it is within the legal order itself — and not within some imaginary
miraculous order — that a sphere of “gracious” excess opens up:
something non-ordinary, non-normable, which does not destroy
the juridical form but instead renders it capable of resisting its own
potential dissolution. This excess is not an accidental derogation,
but a structural component of the order itself: that which allows
law to survive when its rules are no longer sufficient. In this sense,
within the material legal order, in the reality of the political thing,
it becomes possible to unveil the logical-conceptual mechanisms
that have allowed that formless reality to become an ordered and
regulated space — in short, a predictable space of governance.2 And

* o Ele, this time through the mirror.

#**  Unless otherwise indicated, all translations from Schmitt’s German texts are my own
and are based on the original German editions cited in the references.

2. A caveat seems necessary: the interpretation proposed here consciously situates itself
within a long-standing historical-conceptual tradition that reads Carl Schmitt not as
a mere decisionist theorist or as an ideologue of authoritarian sovereignty, but as a
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thus, the existential task of the thinker of concreteness and of the
social relation (a “psychic” and officinal investment — both in the
sense of officium and in the sense of the salvific scope that this pro-
fession entails — which Schmitt discerned in the profession of the
jurist)® is to succeed in unveiling the conceptual constellations that
allow a legal order to hold together to resist external irruptions. In
brief, Carl Schmitt believed in miracles because, ultimately, iden-
tifying and constructing a conceptual coherence capable of saving
the world from its disintegration can be considered a miracle on a
par with those divine miracles described in sacred texts. The alter-
native to this epistemological effort is, quite literally, le déluge.
Following this introductory cue, the present article aims to
deepen the Schmittian project by reconstructing its method and
showing how it is oriented toward the recovery and maintenance
of the ordering characteristics of the modern political conception.
What is at stake is the stability of an image of society that con-
tinues to exercise a strongly conditioning function, despite the
wound — unsettling and perpetually reopened toward the non-con-

diagnostic thinker of the constitutive aporias of modern political concepts. For a general
introduction to the historical-conceptual approach tout court, see: Duso and Chignola
(2012); Richter (1986); Miiller and Schmieder (2016).

3 Schmitt’s (self-)identification as a jurist acting as the sapiential custodian of European
legal science — together with, if one may allow the remark, the nostalgia associated with
the decline of the traditional significance attributed to this figure — emerges consistently
throughout his work. One need only think of texts such as Gesetz und Urteil. Eine
Untersuchung zum Problem der Rechtspraxis (1912), Staat Bewegung Volk. Die Dreigliederung
der politischen Einheit (1933), or “Die Formung des franzosischen Geistes durch den
Legisten” (1942). In different ways, Schmitt continuously glorified and self-represented
himself as a professional jurist (Berufsjurist). Among the most well-known episodes is
his epistolary exchange with Norberto Bobbio, in which Schmitt declares that he and
the Turin philosopher are “both jurists by profession, not revolutionaries by profession
(beide Berufsjuristen und nicht Berufsrevolutiondre)” (Schmitt & Bobbio, 1995, letter of 10
February 1980). Similarly, in a famous interview Schmitt claimed to be “al cento per cento
giurista e [ ... ] tutta la sfortuna del giurista vi ¢ coinvolta” (Lanchester, 1983). Naturally, in
Schmitt the function of the jurist as guardian of the science of law — a function that can
only be fulfilled, however, through confrontation with political action — always appears
as problematic. This difficulty stems from the inability, characteristic of political and
legal modernity, to rethink the conditions under which a situation can hold together
when normativity is not entirely absorbed by the logic of proceduralization. See, for
example, Scalone (1998).
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stituted — that this image constantly attempts to suture. Maintain-
ing order within the order, by appealing to the very reasons for
its existence, is the task Schmitt assigns himself: an eminently po-
litical task, albeit articulated through a juridical-political lexicon
and conceptual construction. Schmitt calls this logical-conceptual
framework a sociology of juridical concepts: a method which, notwith-
standing reworkings, adjustments, and concessions to contingency,
will never truly be abandoned over the course of his reflection. It
aims to provide the ultimate structure through which to think —
and at the same time to heal — the crisis of the modern political
form. In this sense, the sociology of juridical concepts takes shape
as a vast exercise in containment and channelling of the traversal of
the question of origin. As will emerge in the course of the analy-
sis, this operation nonetheless opens onto a radical question — one
that Schmitt poses with equal radicality, but without managing to
resolve it satisfactorily, either for himself or for us: what measure
of stability can the modern political form still claim when its pro-
cesses of construction are inseparably intertwined with practices
of exclusion and containment?

Schmitt (2015b) identifies political theology — his political the-
ology — as a sociology of juridical concepts (Soziologie juristischer
Begriffe),* as made evident by his own statement to this effect in

4 Schmitt is, of course, not the inventor of the term political theology. For an extended and
systematic reconstruction of the concept’s history, see the important work by Scattola
(2007). On the notion of political theology and the debate surrounding it, we limit
ourselves to noting Peukert (1971); Wiedenhofer (1976); Sartori and Nicoletti (1991);
Esposito (2013); Newman (2019). From where Schmitt derived the term is a matter of
debate; the most probable hypothesis, according to Carlo Galli (2010, p. 421), is that
it came to him primarily through reading Bakunin, La théologie politique de Mazzini et
I'Internationale. The inheritance seems to be only onomasiological, not semasiological.
For this reason, giving excessive importance to the anarchist thinker — turning him into
the Schmittian die eigene Frage als Gestalt, with hazardous theological parallels (Bakunin
would be, according to some interpretations, a transfiguration of ‘Satan, the ultimate
enemy around which the theologico-political proposal — read as an indemonstrable
‘profession of faith” based on the idea that the negative anthropology to which Schmitt
refers is the counterpoint to ‘original sin’) — appears ill-suited to the philosophical-
political scope of Schmitt’s construction. Here we refer, as is well known, to the
nonetheless significant works of Meier (1998, 2009). A corrective approach to this
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the eponymous text of 1922 (p. 43). The work is divided into four
sections: the first part is devoted to the definition of sovereignty;
the second to the problem of sovereignty as a problem concerning
the relationship between Rechtsform and Entscheidung; the third is

»

the section more properly called “political theology,” and it is only
here that the need for and definition of a sociology of juridical con-
cepts truly develops — of which the concept of sovereignty would
be a particular case, or at least the only one on which Schmitt fo-
cuses in this text; the final section, lastly (which is also the one
added later and not part of the original draft), concentrates on
nineteenth-century theorists of counterrevolution as a probative
example of a political-philosophical thought consciously enacting
the maxim according to which “the historical moment longs for
a decision (daf die Zeit eine Entscheidung verlangt)” (p. 59). At this
point, a question naturally arises: in what way and to what extent
is Political Theology a sociology of juridical concepts? That is to say,
what is, for Schmitt, and how does it operate, a sociology of juridi-
cal concepts that is understood as political theology?

2. ‘Doing theology without doing theology’

It seems to us that the central sentence from which to begin the
analysis of the method through which Schmitt (2015b) operates
is the notoriously famous one according to which “All pregnant
concepts of modern State doctrine are secularized theological
concepts” (p. 43). This sentence already presents itself, to the ex-
egete’s labor, as deeply problematic: the fact that theology, as the
jurist understands it, operates through ‘concepts’ is a postulate left
unspecified, yet one that appears to clarify that he has the scho-
lastic tradition in mind in his work. As carly as 1924, Hugo Ball
(1924), in his review of Political Theology, branded the Schmittian
enterprise as a sort of “Thomism’, intuiting that the operation sur-

reading, which takes into account the attempt to define Politische Theologie specifically
as a sociology of legal concepts, seems to us to be Lievens (2011). In any case, Schmitt
maintains that the first to develop a political theology were the Catholic authors of the
Restoration (Schmitt, 2015b, p. 53).
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rounding the ‘theological concept’, as Schmitt understood it, in-
herited the tension between philosophia and theologia typical of the
medieval logical framework, according to which the latter made
use of the former in order to delimit the domain between the su-
prarational and the rational, theology and philosophy — in his lexi-
con, in short, the ‘sacred and the profane’ — and thus to clarify the
structure of the theological phenomenon.

This made it possible to amalgamate, within an ‘absolute’ op-
position, the two spheres of politics and theology itself, institut-
ing a peculiar relationship around the old scholastic theme be-
tween ratio and representatio; in short, the ‘theological concept’
would become the space upon which a discourse on order could
be constructed that is open both upward toward transcendence
and downward toward the political community (Ball uses the term
‘State’ improperly here, but the sense of the intuition is clear).’
For this delicate point, a preliminary clarification concerning the
very meaning of concept in Schmitt is therefore necessary. The con-
cept should not be understood as a mere logical abstraction nor as
a neutral descriptive category, but rather as a form of rational me-
diation capable of rendering an absolute referent operable within
a determinate historical order. To say that theology works through
concepts thus means, for Schmitt, recognizing that the relationship
with transcendence does not take place in an immediate or expe-
riential form, but through diapositives that articulate, delimit, and
render intelligible the order of the world and of human relations.

5 In this way, drawing also on the reflections in Romischer Katholizismus, Ball astutely
notes that even in this text the question of ratio occupies a central position within
the argumentative structure. This, however, is a highly stylized approach, of great
formal effectiveness, in which the scientific problem is progressively transposed into
a dimension assuming the traits of theological mystery. As Ball recalls, even the title
signals the polarity between theology and politics; yet this opposition is now projected
onto an absolute plane. On this plane, theology is configured as “roman catholicism,”
while politics is assumed in the figure of a “political form” (for Hugo Ball’s peculiar
interpretation, see Doremus, 2004). Schmitt is “Thomist’ and ‘natural law expert’
also for Walther (1993), insofar as the order he presupposes necessarily requires a
careful interpretation. This latter operation, however, fails in its aim, because Schmitt
desperately needs to think order as an exponent of modernity.
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In this sense, the concept does not exhaust theological content but
constitutes its condition of normative translatability.

Naturally, the medieval horizon did not operate through ‘con-
cepts’ :® the Schmittian interpretation is distorted by his being fully
inscribed within the modern horizon; in addition to the fact that
the reception of ‘scholastic conceptuality’ is such precisely because
it is mediated by the (modern) political theology of Catholic coun-
terrevolutionaries. In his elaboration, the so-called “theological
concept” does not refer back to a premodern theological substance
but rather functions as an element of a modern formularization of
processuality, aimed at ordering access to the logic of the whole.
It does not operate solely as a deduction of a mediating horizon
of the relationship with transcendence, but as a regulatory device
for the transmission of the sign and the stability of order.” In this
sense, the Schmittian theological concept defines a form of ortho-
nomy in relation to transcendence, in which, however, the medi-
eval topos of normation — grounded in the interpretation of the
Word — is replaced by the figure of the decider over the concept.

Legitimacy no longer derives from a hermenecutic media-
tion but is inscribed entirely within the rational and political
formalization of the concept, according to a fully modern
grammar. We merely gesture (without opening it, because it is an
immense question) to the problem of the naturalness of power in

6  The reference to the idea that the medieval horizon does not operate through
“concepts” should not be understood as a denial of medieval theoretical reflection. The
political concept is not a universal category of reason, but a historically determined
form of mediation that emerges with State modernity. The medieval horizon does not
know the concept in the modern sense because it does not thematize the political as an
autonomous domain, nor as a problem of founding and legitimizing an artificial order.
Medieval reflection is structured within a natural and teleological topology of the
world, in which the common good, order, and obligation are thought as immanent to a
given ontological and moral hierarchy, and not as effects of a decision or a construction.
In the absence of a crisis in the naturalness of order and of the need for its artificial
political mediation, that kind of conceptualization does not yet exist — one which, in
modernity, becomes indispensable for thinking power, sovereignty, and the State as
specific theoretical problems. See Duso and Chignola (2012).

7 On the theoretical-ordinative dimension of scholasticism, which Schmitt seems to take
up, see Legendre (2005, pp. 49 ff.)
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its relation to this phantom ‘theological concept’: already in re-
thinking this point, Schmitt seems to situate himself not so much
within medieval scholasticism in the strict sense, but rather within
the second scholasticism, where one witnesses a preservation of
the Thomistic dictum only through the reoccupation (and recen-
tralization) of the theological, resemanticizing its key notions — in
the movement toward the rupture caused by the irruption of the
modernity (Merlo, 2020, pp. 12—13). It is in the second scholasti-
cism that a decisive passage takes place for understanding Schmitt’s
use of the concept: the theological is no longer thought primarily
as an ontological order, but as the normative foundation of obli-
gation and authority. The theological concept thus becomes the
instrument through which the absolute is articulated into juridi-
cally intelligible forms, capable of regulating relations between
command and obedience. It is this shift — from metaphysics to the
normative order — that makes possible, in the modern age, a con-
ceptualization of the political as a problem of the foundation and
stability of order, rather than as the simple reflection of a given
natural order.

Certainly, Schmitt believes he is recovering the idea that it is
necessary to think the theological on the basis of an absolute refer-
ent (God), and from there to legitimate the question of normation
and of relations among men — without even considering that the
emphasis on the ‘personal virtue’ of the decider seems to trans-
port him (at least superficially) toward the classical canon of the
natural nexus between subjection and obligatoriness (the natural
nexus of governance requires subjection, and nature is precisely
the ministerial medium between divine will and the formation of
‘power’). However, here Schmitt is already inscribed within the
semantic field chiselled out by Hobbes, for whom the ‘naturalness’
of power is such only because it is ‘natural’” for Schmitt to think
that one must witness an artificial construction of power (and of
the conceptual entanglement that it entails) in order to found the
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communal horizon and norm relations among men.% And thus, for
Schmitt, using ‘theological concepts’ opens onto the nature of the
political body, certainly — but this political body is always and only
the State, and thus the ‘theological concept’ grafts itself onto the
formal precision of the definition of sovereignty, constructed in
the analogical referential arrangement of a space that is contingent
and requires the exercise of the will — from which he can derive
the ‘political’ translation (in the modern sense): the secularization
that affects the theological concept is also its depoliticization, but
in the sense that it affects the modern ‘political form’, not poli-
tics as praxis. Once again, this becomes clear in the reference to
nineteenth-century Catholic counterrevolutionaries, because it is
there that the analogical problem is more explicitly articulated.
For Schmitt as well, the idea holds that the injunction to a meth-
odological innovation must be played as the sole instance capable
of guaranteeing a suture between temporal dimensions rendered
by secularization not so much unrelatable as dangerously cast onto
the technicist and operative side of the concept (a point that would
cause the ‘metaphysical’ legitimation to be lost).”

A gallery of images thus crowds before Schmitt: De Maistre
and sovereignty as unappealable decision; Bonald and the con-
servation of tradition as legitimacy; and, finally, Donoso Cortes,
with his apocalyptic faith in the decisive battle between Catholi-
cism and anarchism, for whom man is evil by nature and requires

8  The reading of Kantorowicz (1957, pp. 275-284) is also helpful: in the Middle Ages, the
duality between the natural body of the king and the mystical body makes sense because
it responds to the constant necessitas to which the kingdom must attend — tributes,
disputes, decisions on war, etc. — all while maintaining a constant eye on the ‘regularity’
established by the succession of various institutions and guilds within and before
the kingdom. By contrast, the duality underlying Schmittian political theology must
confront the possibility that the regularity of the order may not exist. See generally
Duso (1998).

9 For a general reading, see also Galli (1980). The exploration of counter-revolutionary
perspectives is also directly connected to the dismantling of those romantic ones
previously expressed in Politische Romantik (Nicoletti, 1990, p. 164).
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a dictatorship in order to be regulated.lo An organicist vision,
says Schmitt, within which Catholic counterrevolutionaries find
no place, because they are compelled not to undertake the “com-
promise between metaphysics and system?”, that is, there is no di-
vision between function and its legitimation. On the basis of his
examples, Schmitt on the one hand postulates an interpretive line
that pivots on the uninterrupted combinatorial applicability of a
formula capable of ‘reading’ the mode of formalization of the Po-
litical in terms of continuity (thus ‘compressing’ and containing
the exceptional moment), and on the other hand recovers, in his
own inflection, the montage of the synthesis of sovereignty: sover-
cign—decision—order and subject to the decision. And this becomes
the filter for a veritable historiographical interpretation of authors
and of political modernity, as well as a project of healing the order.
Schmitt (2015b) thus makes this proposal his own, which he sees
exemplified most clearly in the one among the three thinkers to
whom he feels closest, Donoso Cortés: the Spanish preacher “al-
ways [...] sees only the theology of his opponent”. He, however,
“by no means ‘theologizes’ (‘theologisiert’ keineswegs)”(p. 66).
“Doing theology without doing theology”: constructing a plane
of immanence which, although guaranteed by the appeal to tran-
scendence and to the theological, secks to analyse the concrete re-
lating (in order to safeguard it) between different mechanisms of
representing power and its absolute referent, sovereignty. In this
way, for Schmitt the concept is not a descriptive category nor a
logical abstraction, but a form of rational mediation that renders
an absolute referent operable within a determinate historical-po-

10 We refer to the positions expressed by Schmitt (2015b, pp. 60-62). For a comparison
with the counter-revolutionaries, specifically, see at least: for De Maistre, Ravera
(1986); for Bonald, Chignola (1993, pp. 17-82). The relationship with Donoso is of
course particularly notable: in Maschke (1988) the two poles between which Schmitt
ambiguously (and elegantly) oscillates are shown: the rational foundation of order
(Hobbes) and the fact that such a choice is, in the long run, impossible (Donoso). This
gives the ambiguity of certain concepts that Schmitt uses tensively; in reality, both — and
Schmitt even more so — converge within the long horizon of modernity according to
which, precisely because order is absent, it must be established externally.
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litical order. The Schmittian concept is the device through which
a contingent order is thought as necessary, legitimated, and ren-
dered capable of decision. As such, it does not eliminate transcen-
dence but translates it into a form that allows for the ordering of
the political, in particular in the modern configuration of the State
and sovereignty. An elaboration, therefore, that seeks to go beyond
the constitutional compromises produced over time, and that at
the same time registers as immediate the stability of the sovereign
mechanism that renders dependent, in modern political obliga-
tion, the organizations of communal life that revolve around it. In
it and through it, according to Schmitt, the existential structures
that allow what Schmitt will call ‘the Political’ to mark its conser-
vation, without dispersing it, must be realized. In this sense, for
Schmitt, investigating concepts according to the sociology of ju-
ridical concepts understood as political theology means recovering
the mirror of an epoch, because, as the authors of the counterrev-
olution show, political transformations can be explained on the basis
of a transformation of the worldview. Better still: his sociology allows
the horizon of inquiry to be expanded as far as the discovery of the

« P » 11
orlglnal processes”.

3.The pure Juridical

Once what Schmitt means by ‘concept’ has been clarified, it
becomes possible to situate this definition within the specific epis-
temological horizon in which the jurist believes the formulation
of a new kind of knowledge can take place: a knowledge capable,
on the one hand, of interpreting its own time and, on the other, of
guaranteeing an effective hermeneutic grip on political reality. This

11 It is also for this reason that Schmitt regards Donoso’s work as the closest to his own
sensibility: the ‘last’ of the great traditionalists, Donoso experiences in the present the
great rupture between before and after the French revolutionary event; he identifies the
clash as the distinctive feature of what is given historically — in the mortal confrontation
between two civilizations, the ‘Catholic” and the ‘philosophical” (incompatible down to
their foundations, the former based on truth and the latter on error). On this point, see
the important essay by Chignola (1985), which also shows well the connections with
Schmitt’s interpretation of the Spanish preacher.
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knowledge cannot be grounded solely in a renewal of the contents
of modern State theory but requires above all a transformation of
the very way in which its concepts are thought and put to work. In
this sense, Schmitt’s (2015b) radical conceptuality (radikale Begrif-
Slichkeit, p. 50) does not designate a mere terminological radicaliza-
tion, but rather the exposure of the ordering function of concepts
as sites of decision and legitimation of order. These concepts, how-
ever, must precisely be made to operate within an epistemic do-
main that, according to Schmitt, oscillates between sociology and
legal doctrine.

Schmitt (2015b) is aware that, according to common sense,
there exists a “schematic disjunction (schematische Disjunk-
tion)” between Soziologie in the broad sense and Rechtslehre. This
separation appears as “a simpler solution (eine einfachere Losung)” in-
troduced in recent years by certain theorists in order to grasp the
concept of sovereignty in a more thorough way12 — which, as we
shall see, will be the fundamental conceptual axis around which
all the concepts of modern political theory will revolve. Prior to
this introduction, therefore, the separation did not exist, or rather
was neither effective nor evident; in a certain sense, then, Schmitt
regrets the moment when sociology and legal doctrine were fused
into a single epistemological moment, because now what is ob-
tained on the level of method is the qualification of “something
purely sociological and something purely juridical (etwas rein Sozi-
ologisches und etwas rein Juristisches)” to be subjected to the meth-

12 We shall merely note, without going into detail on a point that is nonetheless interesting
for legal history, that Schmitt’s remarks emerge within a broader methodological
debate that had already shaped German Staatslehre since the late nineteenth century.
Attempts such as Georg Jellinek’s Zwei-Seiten- Theorie sought to reconcile the juridical
and sociological dimensions of the State by conceiving it simultancously as a legal order
and a social phenomenon. Parallel controversies concerning the legal personality of
the State similarly revolved around the question of whether political unity should be
understood primarily as a normative construct or as a concrete social reality. Although
the Methodenstreit would become more explicit during the Weimar years, particularly in
the confrontation between normativist and sociological approaches to public law, these
carlier debates had already exposed the limits of a purely juridical understanding of
political order.
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odological choice of the individual “through a simplistic either-or
(mit einem simplistischen Entweder-Oder, p. 26)”. Already in this sense,
then, his sociology of juridical concepts aims to recompose a meth-
odological fracture. The two planes must remain conjoined, be-
cause otherwise the concept of sovereignty cannot be grasped “in
the most thorough manner (eingehendste)”.

This fundamental error in the division between the ‘sociolog-
ical plane’ and the ‘juridical plane’ is resolved, from the point of
view of early twentieth-century Rechtslehre, by making the con-
cepts of modern political theory operate within ‘the pure Juridi-
cal’, according to the German jurist. Schmitt’s (2015b) great op-
ponent here is, as is well known, Kelsen, in whom:

All sociological elements are excluded (ferngelassen) from the juridical
concept, so that, in unadulterated (unverfdlschter) purity, a system of
imputations to norms and ultimately to a single basic norm may be
obtained. The old opposition (Gegeniiberstellung) between being and
ought, between causal and normative modes of inquiry, is transferred
to the contrast between sociology and jurisprudence with greater in-
sistence and rigor than had already been done by Georg Jellinek and
Kistiakowski, yet with the same unproven self-evidence [...]. Through
this procedure Kelsen arrives at the by no means surprising result that,
from a juridical standpoint, the State must be something purely jurid-
ical, something normatively valid, that is, not some arbitrary reality
(Realitdt), nor something merely conceived (ein Gedachtes) alongside
and outside the legal order (neben und aufier der Rechtsordnung), but
nothing other than the legal order itself, naturally (and it seems to
present no difficulty that this is precisely where the problem lies) as a
unity (Einheit)."3 (pp- 26-27)

13 It is worth emphasizing that, in the German text, Schmitt places the content in
parentheses after Freilich (obviously, certainly, naturally), thus stressing the point that the
problem is not so much considering the order as the product of unity, but considering
it obviously as a product of unity, without asking why it is so natural to think of it as
whole. Ab integro nascitur ordo, Schmitt tells us (an old Virgilian motto he takes care to
cite throughout his work), but this does not mean that order is given peacefully; far from
it. The obviousness regarding the quiet and spontaneous emergence of the origin as an
integrated unity is precisely what must be deconstructed. It is worth recalling, however,
that Kelsen’s operation was the result of a long history. The obviousness of the unity of
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Kelsen develops intellectually within the milieu of Marburg
neo-Kantianism. There, the function of the concept is not represen-
tative, but constructive, insofar as the concept does not reproduce
a given object but operates as a principle of ordering of the mani-
fold, enabling the constitution of a field of scientific validity. Within
this framework, unity is never presupposed as an ontological reality
but is assumed as a methodological requirement: it emerges as the
result of the conceptual function, as the correlate of the systema-
ticity of knowledge. The distinction between being and ought-to-be
therefore does not refer to two regions of being, but to two modes
of consideration, grounded in different types of connection: causal

in the former case, normative in the latter.'*

the legal order, which Schmitt secks to problematize polemically, is the outcome of a
long genealogy of nineteenth-century German legal doctrine. Starting with Gerber,
the construction of the State as a legal person allows the concentration of politically
acting will in a single rationalized subject, translating categories proper to private law
onto the level of public law. With Laband, this operation is further formalized through
the systematic closure of the order as a “gapless” whole, unified by relations of will
and founded on the distinction between formal and material law, in which sovereignty
operates as Kompetenz-Kompetenz already fully inscribed in the normative structure.
Jellinek, finally, while introducing a mediation between factuality and normativity
through the Zweiseitentheorie of the State, maintains intact the assumption of State unity
as a necessary presupposition, inscribing it within a philosophy of history that naturalizes
the emergence of the State as the supreme coercive form of social organization. It is
against this tradition — which renders the existence of order as integrated and self-
sufficient ‘obvious’ — that Schmitt directs his critique: not at the idea that the order
produces unity, but at the fact that such unity is assumed to be peaceful, unproblematic,
and lacking an original decision. Unable to reconstruct this immense tradition and
all its nodes, we refer to: Fioravanti (2001, pp. 23-66); on the recovery of common
constitutional law, see Stolleis (1992, p. 97); Haferkamp (2010); Barsch (1972), where
it is argued that the positivist drift occurs directly through the hypostatization of the
function of law as understood in the Historical School. On the problem of competence,
see Galli (2010, pp. 287-288); on the ‘fascinations’ of Jellinck as a legal philosopher, see
Stella (2013, pp. 26 ff.).

14 See, in this rcgard, the interesting essay by Kersting (2002): Kersting notes how Kelsen
takes a further step beyond the line associated with Jellinek, for whom — alongside the well-
known “normative force of the factual” (in the sense that human imagination normatively
recognizes what is factually present and integrated into the fabric of the legal order as
binding, ¢f. Jellinek, 1914, p. 338) there also exists a centrifugal drive in individuals,
pushing them to interpret normativity not so much as a conservative and adhesive force,
but rather to analyse it in its transformative charge and its capacity to introduce novelty.
This movement is due to the transience and the intrinsic historicity of ideas of law that
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Kelsen inserts himself into this methodological horizon by trans-
posing the neo-Kantian model into legal theory. His “pure doctrine”
assigns to jurisprudence the exclusive task of reconstructing law as
a system of valid norms, isolated from every factual or, precisely,
‘sociological’ element. Methodological purity is guaranteed through
the exclusion of causal and descriptive elements and the reduction
of law to a network of normative imputations (Zurechnungen). In this
way, the unity of the legal order is not the reflection of an empiri-
cal reality, but the product of a conceptual construction that finds
its point of closure in the Grundnorm, understood as the presuppo-
sition of validity of the entire system. From a strictly methodologi-
cal point of view, the identification of the State with the legal order
represents, in Kelsen, the coherent consequence of this framework.
The State is not considered as an object additional to law, but as the
conceptual personification of the unity of the normative system. The
unity of the State thus coincides with the unity of juridical validity,
conceived as a formal and systematic unity, devoid of references ex-
ternal to the normative plane. 15

At this level Schmitt’s critique takes hold, itself formulated
above all in methodological terms. Schmitt does not contest the
need to distinguish between causal consideration and normative
consideration but problematizes the way in which this distinction is
assumed as self-evident and definitive. The exclusion of the socio-
logical from the juridical concept no longer appears as a circum-
scribed methodological operation, but as a preliminary decision
that establishes in advance the field of what can be conceptually
grasped. In this sense, the unity of the legal order, far from be-
ing the problematic result of a conceptual construction, is treated
as a pacified presupposition, withdrawn from any further interro-
gation. Schmitt’s critique thus aims to show that the neo-Kantian
use of concepts, when rigidified into a closed system of validity,
tends to obscure the problematic character of unity itself. What in

human beings, as historical beings, carry with them. Kelsen, for his part, dismissed this
move as “psychologistic” because it was, in his view, “obscurely sociological.”
15 On Kelsen more generally, see the excellent reconstruction by Scalone (2016).
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original neo-Kantianism was thought as a regulative function, in

Kelsen assumes the form of a conclusive principle, which neutral-

izes the question of the conditions of possibility and of the limits of

conceptual unity. The problem, therefore, is not abstraction as such,

but the point at which methodological construction transforms itself into

a conceptual closure that renders invisible what exceeds the system

of normative references.'® Schmitt (2015b) continues a few lines

later in Politische Theologie:

The great word of this deduction is ‘unity’. [...] Yet the unity of the
legal order — that is, the State — remains, within the juridical sphere,
‘pure’ of everything sociological. But is this juridical unity of the same
kind as the all-encompassing (weltumfassende) unity of the entire sys-
tem? How is it possible for a multitude of positive determinations to
be reduced to a unity with the same point of imputation (Zurechnung-
spunkt), if what is meant is not the unity of a natural-law system or of
a theoretical general jurisprudence, but the unity of a positively valid
order? Terms such as order, system, and unity are merely different
formulations of the same postulate, and it ought to be shown how this
postulate can be fulfilled in its purity; how it comes about that, on
the basis of a ‘material constitution (Verfassung)’ (which either amounts
to yet another tautological reformulation of ‘unity’ or else signifies a
brute sociological-political fact), a system emerges at all. According
to Kelsen, systematic unity is a ‘free act of juridical cognition (freie
Tat der juristischen Erkenntnis)’. Let us set aside the interesting mathe-
matical mythology according to which a point is supposed to consti-
tute an order, a system, and be identical with a norm, and ask instead
what grounds the intellectual necessity and objectivity of the various
imputations to the various points of imputation, if not a positive de-
termination — that is, a command (Befehl). As though it were the most
self-evident thing in the world, one repeatedly encounters references
to a comprehensive unity and order [...]. (p. 28)
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Now one embraces the cause of pure Juridical, one obtains
only a mere descriptive unity operating on a postulate: but realiz-
ing purity, Schmitt seems to suggest, is not possible at this level. Al-
lowing the realization of pure Juridical means accepting the claims
of a mythology, of a distorted ideological use of the image. For Schmitt,
the task is therefore to make concepts and images work together
not in a distorted manner, but in the sense that the concept must
find concrete operativity and incarnation within a living, pragmat-
ic image, a living and personal mirror that translates the perfor-
mative act of the concept through an action, a command. Exactly
the opposite of what Kelsen does, when he reads the relationship
between concept and its performative moment in a spontaneist,
naturalized sense. In short, the concept operates at the moment
one decides to make it operate and sets it in motion. Otherwise,
the risk is that of denying the problem of sovereignty altogether.
A misunderstanding common to several authors (Krabbe, Gierke,
Preuss, Wolzendorff), which Schmitt traverses, yet in which he
finds the same confusion. This procedure feeds on a logic of con-
ceptual referral that, by internal necessity, must arrive at an ulti-
mate term capable of halting regression: a fullness of the idea that,
in the Kelsenian case, takes the form of the Grundnorm. But such a
halt does not resolve the problem of unity: it neutralizes it, resolv-
ing it into tautology. The order is thus thought as perfectly coinci-
dent with its own idea, while reality is reduced to the spectrum of
possibilities of logical and descriptive action. One never has before
one’s eyes unity as such, the concept as such, but only its represen-
tation; and thus Kelsen and legal positivism create a logic of refer-
ral that, exactly by ignoring the representative moment, must find
a final outcome in a ‘conceptual fullness’ (the Grundnorm), reduc-
ing itself to mere tautology. In this way, Kelsenian exegesis resolves
itself into a mimetic equilibrium: concepts do not operate as forms
that render unity visible, but as devices of translation that fix its

image on an infinite scale, without gap or excess. !’

17 On the Kelsenian flattening of the logical and normative dimension (which naturally
constitutes the other side of the relation to the image), see De Sa (2002, pp. 45-77).
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4.The proper representation

Conversely, Schmitt intervenes in this logic by imposing a dou-
bling upon it. He operates on the irreducible gap between idea and
reality, taking as his point of departure the void that innervates the
modern political form: the insufficiency of conceptual grasp is not
denied, but transformed into a theoretical resource. In this move
— which does not yet amount to a fully articulated theory of the
symbolic relation — Schmitt intuits that the idea cannot simply be
transposed onto the plane of reality, but must be represented, that is,
made visible through a form that keeps open the gap from which
it itself emerges. This is not a symbolic reduction of the idea, but
rather the recognition that only a constant relation to the non-rep-
resentable makes it possible to calculate the logic of represent-
ability. It is within this tension that modern sovereignty finds its
specificity: not as an immediate return of things themselves, nor as
a mimetic closure between idea and reality, but as a foundational
experience that occurs in the very act of founding, preserving an
irrepressible transcendence. In this way, Schmitt consciously situ-
ates himself within the Hobbesian axis of political modernity, ori-
ented toward a scientific — and non-contradictory — determination
of political form, in which the logical genesis of order is rendered
visible and thus concrete, adhering to that existential dimension
that spectrally traverses his entire oeuvre.

Rejecting an economy of mimesis reduced to the regime of pure
description, Schmitt dismisses the idea of a symbolic exchange with-
out loss or excess: such an exchange would not withstand confron-
tation with the existential dynamics of political order. 18 The attempt
to render fully transparent the images that convey ideas — as occurs
in the Kelsenian project of the Grundnorm and, more generally, in all
theories that radically evade the gap between idea and representation
— ends up denying a central turbulence of political space. Ultimately,
such ideas fail to measure up to the reality whose coherence they are

18 Here I take up — while displacing their meaning — some of the brilliant intuitions
developed by Marin (1994).
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meant to test: incapable of containing entropic and pluralistic ten-
dencies, they miss the decisive problem of the order of the ordering
itself. Schmitt clearly has in mind a paradigmatic example of effec-
tive and concrete — because visible — representative containment in
the Catholic Church, to which he devotes central essays both before
and after Politische Theologie. 19 What matters here is not the Church
as a mere historical institution, but as a device for mediating the
idea, capable of governing the relationship between transcendence
and worldly order through a stable form. In Romischer Katholizis-
mus, against the widespread “anti-Roman sentiment,” Schmitt iden-
tifies precisely in this mediating capacity the formal superiority of
Catholicism: the Church holds together heterogencous and even
ontologically contrastive elements, not by dialectical synthesis, but
through Formierung. It is in this sense that the representation of the
idea is accomplished. The idea to which the Church refers — “the po-
litical idea of Catholicism” — does not operate as an abstract content
to be applied, but as a formal principle that orients and structures
reality. At this point, it is crucial to distinguish three conceptual lev-
els.

First: the image (Bild) designates the immediate figurative ma-
terial, endowed with evocative force but intrinsically unstable and
potentially dispersive; it belongs to the order of the imaginary and,
left to itself, may produce centrifugal effects. Second: the symbol is
not a mere image, but a channelled image, withdrawn from disper-
sion through a stable reference to the idea; the symbol preserves
figurative power while binding it. Third: representation (Reprdsen-
tation) is the operation that governs this passage: it does not create
images, but administers the symbolic, determining which images

19 The reference, of course, is to Schmitt (2002); and Schmitt (1917). For a reconstruction
of the contingencies that led Schmitt to write these two essays, see what the author
himself states in the second Politische Theologie (Schmitt, 1970) where he shows how the
textual consequentiality responding to a logical requirement led him to derive the essay
on Catholicism from the text on the visibility of the Church, via the crucial mediation
of Politische Theologie. The relationship between the Rhenish Catholic background and
Schmitt himself is reconstructed in meticulous detail by Dahlheimer (1998); sce also
Tommissen (1975).
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may count, how, and by virtue of which authority. In this sense, the
Church is not merely Trdgerin of the political form but achieves an
effective hold on reality through incarnation: the person of Christ
is not arbitrarily symbolized but rendered present in a visible and
public form. Here representation does not merely signify the idea,
but politicizes it, constituting a normative structure that exceeds
mere force. What follows is a political form that acts as the spiritu-
al structure of an epoch, defining a systematic chronotopics whose
horizon of meaning is metaphysical. Every representation reveals
a complexio of tensions, but precisely for this reason it possesses a
formal superiority over the “matter” of life: it does not operate on
the plane of the application of the idea, but — thanks to a found-
ing authority — becomes a politics of the idea itself?. In this unity,
form assumes a strong normative character: not as mere positive
legality, but as an originary centre of future normative references,
even when historically determined.

It is for this reason that Schmitt (2002) can observe that “Once
the State has become the Leviathan, it has disappeared from the

20 Schmitt (2002, p. 14). It is worth recalling that the dynamic of the complexio
oppositorum should not be traced back to the Hegelian Aufhebung, against which Schmitt
engaged in numerous intellectual confrontations. A particularly clear passage in this
respect can be found in a diary entry dated 18 December 1948, in which Schmitt
writes: “One must possess a memory for long-term effects (langfristige Wirkungen).
Thus, the Spanish Inquisition was an answer given six hundred years later to the authors
and instigators of the Saracen invasion of the eighth century. It is here that the great
Hegel fails: he believed that whatever lies far in the past ceases, for that very reason,
to be true. [...] In the whole of world history there is nothing so entirely devoid of
any need for redemption (Erlosungsbediirfnis), nothing so completely immune to every
temptation of such a need, as Hegel’s philosophy of the identity of Being and Non-
Being (Identitdt des Seins und des Nicht-Seins) in a union that is not merely a union, a
complexio or coincidentia oppositorum, but the union of union and non-union, the identity
of identity and non-identity, an eternal process, an eternal unrest. Whoever truly grasps
this no longer requires redemption (Erlgsung)” (Schmitt, 2015a, p. 159, emphasis ours).
Hegelian Aufhebung does not merely make opposites “coincide”, but also overcomes
them in a tense manner, within an infinite and restless process. Hence Schmitt’s irony:
grasping this process entails losing the sense of the effectiveness of the longue durée,
of gencalogical excavations and their present-oriented transpositions — but above all
it entails losing the desperation of being here and now in an existential situation that
cannot be resolved otherwise than in the concreteness of the clash of opposites, thus
providing, in the appeal to Christ as mediator, the awaited redemption.
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world of the representative (Reprasentativen)” (p. 36). The issue is
not the abandonment of representation as such, but the risk that
political unity may be entrusted to a non-representative element
— myth, ungoverned imagination — which produces effects of real
dispersion. Without absorption into the institution, the mythi-
cal image remains uncontrollable. Hence the claim that, through
representation, ‘jede Ordnung ist eine Rechtwrdnun(q”21 (p- 41): not
because every order is already positive law, but because represen-
tation allows for the figuration of a formally binding organization,
in which the imaginary is disciplined without being annulled. This
passage is intelligible only in light of the theological root of po-
litical form, insofar as it assumes an existential valence by being
capable of uniting the maximum expression of life with the high-
est degree of rationality.?? Visibility here becomes decisive: repre-
sentation is all the more authoritative the more visible it is, since
visibility is not an accident but the proper modality of investiture.
As with the cross, representation transforms spiritual faculties into
offices: the visible Church is always an official, public Church, and
thus true (Schmitt, 1917, p. 80).

Authority is not conferred upon the function by the individual;
rather, it is the function, in its visibility, that renders the individual
the bearer of the spiritual instance. The theological, understood as
absolute and solitary transcendence, is pure signification; for this
reason, representation has the task of rendering it bindable with-
out exhausting it.>3 It does not fill the void, but makes it present
in the world, translating it into a normative grammar that does not

21 On this point, Neumann (2015) insists.

22 As Dotti (2014) shows, “Desde esta perspectiva, entonces, la teologia politica acentta
que la legitimidad del Estado remite a un sustrato teologico, solo a partir del cual
adquieren un significado politico las nociones que van siendo teorizadas en términos
crecientemente racionalistas” (p. 28).

23 The Incarnation provides the cue for mediation, the capacity to leverage that great
void which is the theological: God is “true solitude” (Schmitt, 1917, p. 76), a being so
great and other that no bonds, pacts, or contracts can be formed with Him, and it is
precisely in this grand solitude that His sovereign omnipotence resides. The theological
is the other, the solitary and isolated transcendent; it is pure signifier and, in this sense,
sovereign. On how isolationism and sovereignty hold together, and how this sovereign
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reduce reality. The gap between representation and representabil-
ity must remain open, weighing upon the real element rather than
upon the idea, in order to avoid a mimetic economy of form.?*
Within this framework, the figure of marriage is not an arbitrary
symbolism, but the ratification of a representative form that chan-
nels the symbolic: a contract of presence with absence, in which
the visibility of the union guarantees the stability of order.?®> With-
out the theological impetus that governs the image and transforms
it into a represented symbol, there is no hold over the social order,
but only a technical depoliticization of reality.

5.The pure Sociological

If, on the one hand, the polemical referent of Schmitt’s meth-
odological approach is clearly Kelsen, the other side — never made
explicit but symptomatically present and defined as “the pure So-
ciological” — is more difficult to identify; nonetheless, it can be
stated with a certain degree of confidence that the jurist has Max
Weber in mind. Several passages of Schmitt’s work seem to con-
firm this very clear distancing from the great sociologist (albeit
with a certain caution, insofar as Weber’s name is always criticized
with restraint, unlike that of Kelsen — Schmitt, moreover, for a pe-
riod belonged to a circle close to Weber and even attended his final
lectures). The engagement with Weber, beyond an identification
with “the pure Sociological,” is above all a multilayered dialogue,
conducted both at the methodological and at the conceptual lev-
el.?® Let us see why.

“narcissism” bears the marked traits of analogy (which spills over into ontology),
thereby inscribing the virtuality of the theological, see Derrida (2008, 2010, passim).

24 In this sense, Schmitt’s proposals also open onto the crisis of modern language as a form
of mediation, reintroducing a traversal closely tied to contingency yet rational in its
foundations, as recalled by Galli (2010, pp. 340-341).

25 Villacanas suggests that the figure of marriage is mobilized by Schmitt precisely because
of its properly doctrinal meaning and, from the standpoint of canon law, its juridical
significance, since marriage is a union ante peccatum (Villacanas, 2008, p. 53).

26 Nicoletti, for example, considers the text on Catholicism not so much as an integration
of the methodology proposed in Political Theology, but rather as a genuine instance of
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Weber, a central figure in the late nineteenth-century debate
on the status of the historical-social sciences, contributes decisively
to defining these disciplines as sciences of reality, whose task does
not consist in the elaboration of general laws, but in the interpre-
tive understanding of individual, meaningful phenomena, isolated
from selective and always partial points of view.?” The fundamen-
tal methodological assumption structuring this approach is meth-
odological individualism: social and political phenomena are never
taken as totalities endowed with their own unity but are reduced
to constellations of individual actions subjectively oriented toward
meaning. From this follows a conception of sociological knowledge
that programmatically renounces any claim to a unitary foundation
of the social order and deliberately remains on this side of any nor-
mative or evaluative judgment. Axiological neutrality and the con-
structive character of scientific concepts thus become indispens-
able conditions of analysis.

These epistemological options decisively affect Weber’s con-
ceptualization of power.28 Power is not understood as an objective
structure or as an institutional form endowed with a centre, but
as a social relation defined by the probability of obtaining obedi-
ence to a specific command (Weber, 1922b, Vol. I, § 16). The de-

a sociology of juridical concepts, in direct dialogue with Weber; see Nicoletti (1990,
p. 237).

27 1In the 1904 essay entitled Die ‘Objektivitat’ sozialwissenschafilicher und sozialpolitischer
Erkenntnis, Weber (1922a) defines the latter as “sciences of laws”, oriented toward the
claboration of general rules, while the former would be “sciences of reality”, aimed at
isolating cultural facts as such (pp. 146—214). For an introduction to Weber, the work of
Colliot-Thélene (2006).

28 The semantic rendering of the Weberian concepts employed here is, of course,
problematic. Herrschaft, rendered here as “power”, is defined in the Grundbegriffe
der Soziologie as a particular form of Macht, understood in general as the possibility
of imposing one’s will within a social relationship (Weber, 1922b, Vol. 1, § 16). The
term Macht, however, is often used by Weber — especially in political writings and
social analysis — to designate relations of an authoritative kind, thus assuming the
meaning of political power. It is also well known that Weber identifies the specificity
of State power in the “Monopol legitimer physischer Gewaltsamkeit” (Weber, 1919,
p- 4); this usage must nonetheless be distinguished from the equally Weberian one in
which Gewalten designates the legislative, executive, and judicial powers as constitutional
articulations. On this point, see Manfrin (1999, pp. 393—408).
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cisive category is therefore not the unity of political order, but the
command-obedience relation, interpreted on the basis of the sub-
jective motivations of the dominated. In this sense, the distinction
between Macht and Herrschaft signals the attempt to isolate a spe-
cifically sociological dimension of domination, distinct from the
mere assertion of a will and instead anchored in the stabilization of
expectations of behaviour. The nexus between power and legitima-
cy is consequently interpreted in terms of belief in the validity of
the command. Legitimacy does not designate an objective quality
of the political order, nor a founding normative principle, but a
subjective conviction that makes obedience possible. On this basis,
Weber defines the State as the holder of the monopoly of the le-
gitimate use of physical force, attributing equal importance to the
effectiveness of the coercive means and to its recognition by the
subjects subjected to it. This definition intentionally brackets any
reference to the purposes or the form of the State, concentrating
exclusively on the specific means that characterizes it.

The same approach emerges in the typology of legitimate powers
— legal-rational, traditional, and charismatic — which Weber elabo-
rates as ideal-typical constructions functional to the understanding
of concrete historical phenomena. These types do not describe real
structures, but modes of belief in the validity of power, and there-
fore refer to different subjective motivations of obedience. Even in
cases where Weber recognizes the necessity of a non-bureaucratic
decisionist moment, such as charismatic authority or the proposal
of Fiihrerdemokratie, this moment never assumes the character of a
founding principle of political order but remains inscribed within
a sociological dynamic of recognition (Mommsen, 1963). In co-
herence with these premises, Weber takes leave both of natural
law doctrines and of the classical concept of sovereignty (Weber,
1922b, Vol. 1, sec. 1V).

Political power is never conceived as irresistible, nor as con-
centrated in an ultimate instance capable of definitively deciding
upon the order. The State itself is reduced to a process of specific
social actions and is analysed as a particular form of associative ac-
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tion, devoid of an autonomous substantial unity. What follows is a
dissolution of the political into a plurality of partial, reversible, and
differentiated relations of domination. Taken as a whole, Weber’s
sociology of power is characterized by a radical immanentization
of political order: what is investigated is neither the form of uni-
ty nor the representation of authority, but the way in which indi-
viduals attribute meaning, validity, and legitimacy to relations of
command. It is this methodological choice — which makes mean-
ingful action the ultimate horizon of analysis — that allows Weber
to construct a rigorous sociology of domination, but at the cost of
excluding from the theoretical field the problem of political form
as a representative and unitary principle.

6. Form, Decision, Exception

In this regard, the concept of form proposed by Schmitt, and
mobilized in relation to his sociology of juridical concepts, appears
to strike at the theoretical shortcomings of Weberian thought and,
at the same time, at those found in Kelsenian positivist conceptu-
ality, insofar as both orientations neutralize the question of form
as a constitutive and non-derivable moment of the politico-jurid-
ical order. We have scen that, for Schmitt, the represented unity
loses something, in a certain sense, “in essence” with respect to its
idea (because what is produced is not a “resemblance,” but a radi-
cal dissimilarity in which the idea is transposed and realized) yet
gains in pragmatic terms: representation makes it possible to acti-
vate the concept of sovereignty. However, Schmitt (2015b) notes,
those who have attempted to determine methodologically what a
legal order is, have always encountered an unavoidable question: “to
what extent every determination (Feststellung) and every decision
(Entscheidung) necessarily contains, as a matter of legal logic (recht-
slogische Notwendigkeit), a constitutive element (konstitutives Element),
an intrinsic value of form (Eigenwert der Form)?” (p. 33).

The question raised by Schmitt can be formulated in terms
of a condition of possibility: why does juridical action, although
governed by a formal logic, always require a decision, and in what
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sense does this necessity imply an Eigenwert der Form, an autono-
mous value of form itself? According to Schmitt (2015b), the prob-
lem is obscured by a persistent philosophical confusion surround-
ing the concept of form, which is variously articulated in aesthetic,
technical, juridical, or transcendental terms, without grasping its
constitutive function within the politico-juridical order:

There is no need here to engage with the Neo-Kantian concept of
form (Formbegriff). As regards technical form (technische Form), it sig-
nifies a precision governed by considerations of expediency (Zweck-
mapigkeir). Such a form may well be applied to the organized apparatus
of the State, yet it fails to capture what is specifically juridical in form
(Justizformige). A military command, in its precision, corresponds to
a technical rather than a legal ideal. The fact that it may be subject
to aesthetic evaluation, or perhaps accompanied by ceremonies, does
not alter its technical character (Technizitat). The ancient Aristotelian
distinction between deliberare and agere proceeds from two different
forms. Deliberation (deliberare) is susceptible to a legal form (Rechts-
form); action (agere) is susceptible only to technical formation (tech-
nische Formierung). Legal form (Rechtsform) is governed by the legal
idea (Rechtsidee) and by the necessity of applying a juridical thought
(Rechtsgedanke) to a concrete set of facts, that is, by the realization of
law (Rechtsverwirklichung) in the broadest sense. Because the legal idea
cannot realize itself, every translation into reality requires a particu-
lar act of shaping and formation (Gestaltung und Formung). This applies
both to the formulation of a general legal idea in positive legislation
and to the application of a positive general legal norm in adjudication
or administration. Any discussion of the distinctive character of legal

form must begin from this premise. (pp. 34-35)

It is at this juncture that the already discussed fracture be-
tween sociology and legal science opens up. The neo-Kantians,
despite having thematized the problem of normative validity, fail
to grasp the meaning of form, insofar as they tend to objectify it
and neutralize its qualitative moment, reducing it to an impersonal
regulatory schema. Schmitt, by contrast, does not provide a sys-
tematic definition of form, but rather calls for its presupposition:
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before understanding what juridical form is, one must recognize
that form does not exhaust itself in it. In this sense, Schmitt distin-
guishes at least three modalities of form: technical, juridical, and
aesthetic. Technical form is characterized by orientation toward
ends and points of view (Zwecke, Gesichtspunkte): it “specifies” some-
thing, but in doing so disperses its centre, since its appearance is
always conditioned by the plurality of purposes and perspectives
that mobilize it. The relationship between representative and rep-
resented is here unstable: technical form does not deliberate, does
not decide, but directs action according to a functional and dox-
omatic logic.

For this very reason, it does not possess an autonomous value
as an eminent form. Even though the State, insofar as it is an ap-
paratus, displays technical traits, this form is incapable of attaining
Justizformigkeit, that is, the form proper to what is juridical.”® Ju-

29 On the untranslatability of the term, see the reflections by Freund (2008, p. 23);
and Freund (1978). For logistical reasons, we can address this complex issuc only
with reference to Schmitt, although it would certainly deserve further elaboration in
relation to the concept of form that emerges here. For Schmitt, the term designates
the comprehensive mode of rationalization of the political: the ideal according to
which the entirety of State life should be reducible to the form of judicial proceedings.
In Verfassungslehre Schmitt explicitly speaks of an allgemeine Justizformigkeit des ganzen
staatlichen Lebens, that is, of the characteristic aspiration of the bourgeois constitutional
State to treat every political conflict as a legal dispute resolvable through already
valid general norms (Schmitt, 2017, pp. 126-129). Justizformigkeit presupposes three
structural conditions: (1) the existence of previously valid general and abstract norms;
(2) the possibility of subsuming the concrete case under the norm; and (3) a decision
whose binding force derives from the validity of the norm, rather than from the personal
authority of the decision-maker. In this sense, the judicial form represents the purest
model of legal form: it realizes Rechtsbestimmtheit — that is, the determination of law
through regular, impersonal, and predictable procedures —at the highest degree. Judicial
decisions thus appear as “bound” acts, which do not create law but merely apply it. Yet,
for Schmitt, this very formal perfection constitutes the internal limit of Justizformigkeit.
It can function only as long as conflict remains below a threshold of intensity compatible
with normative subsumption. When political intensity increases — when the unity of
the order itself is at stake — the judicial form proves insufficient: in the absence of
already valid norms, the decision can no longer present itself as the application of
law but inevitably refers back to the authority of the decision-maker. In such cases,
what appears as legal mediation is in fact a masked political decision. Justizformigkeit,
therefore, is not for Schmitt the supreme form of the State, but rather the highest point
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ridical form, by contrast, finds its model in the judicial process and
in Rechtsbestimmtheit. It presupposes general norms that are already
valid, whose application confers force upon the decision.?? Yet it
is precisely here that the internal limit of juridical form emerges:
it holds only within a certain degree of intensity of conflict. When
the controversy exceeds the threshold of regularity, the decision
can no longer be deduced from the norm but refers back to the
authority of the one who decides. Juridical form, therefore, does
not ground itself: its autonomous value consists not in self-suf-
ficiency, but in its capacity to hold within determined limits. As
political intensity increases, it disintegrates and refers to another
form. Hence the decisive point: juridical form depends on politi-
cal form, but the latter is not simply “political” in a sociological or
conflictual sense.

What makes juridical form possible is a passage that is not ju-
ridical, but not political in the strict sense either: it is the interven-
tion of an authoritative decision, which introduces a non-deducible
singularity. It is in this sense that Schmitt (2015b) speaks of a qual-
itative value of form, opposing its quantitative and impersonal re-
duction: “Every process of re-forming (Umformung) entails an auc-

of depoliticization attainable through law. It embodies the illusion of a fully formalized
State in which sovereignty would be absorbed by procedure.

30 In this respect, Gesetz und Urteil makes particularly clear that “normality” — although
never explicitly defined by Schmitt — must be continuously identified as a spectrum of
oscillation between an established judicial praxeology and an institutional system (in
a broad sense) that is mappable, or at least predictable in its aims and intentions (one
should recall here the long shadow of the earlier essay on guilt, ¢f. Schmitt, 1910). In
this way, the exemplum of the legal case becomes a kind of Heisenbergian principle of
indeterminacy that nevertheless succeeds in determining the indeterminate. This should
not be read through the “exceptional” weight of the state of exception developed a
decade later, nor through any notion of “creativity” that would put the legal order itself
into question. What is at stake is simply the incapacity of law and the legal order to
account for everything they seck to order. Hence the recourse to decision, a genuine
leitmotif developed by Schmitt throughout his entire intellectual trajectory. On
this point, Kervégan (2011) rightly insists that judicial decision contains an element
irreducible to the reasons on which it is ostensibly based — namely, the specific moment
of decision itself. On the importance of legal praxis in Schmitt and on the actualization
of judicial practices that later lead to his embrace of institutionalism, see Croce and
Salvatore (2021b).
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toritatis interposition”! (p. 37). Form is such only because someone
intervenes, decides, interrupts continuity. Sovereignty thus opens
up within the topology of the who. For Schmitt, form is not merely
a “schema,” but a configuration that renders political unity visible,
and this necessarily occurs through personification.

At this point, a delicate passage opens up, and one that
is probably not perfectly recomposed in Schmitt’s inquiry:
form, as Schmitt understands it, seems to display a structurally
aestheticizing character. Not because the political is reduced to the
aesthetic, but because a unity that cannot be conceptually saturated
must be figured.32 Form operates as the visible representation of
an order that cannot be exhausted either by the norm or by the
concept. In this sense, form is inseparable from juridical codifica-
tion but does not coincide with it. Codification stabilizes, regular-
izes, neutralizes; the concept, by contrast, activates or deactivates
politicization, determining — through operations of distinction and
decision — the degree of intensity that form can sustain.’? Schmitt’s
form-concept is thus the site of articulation between law and poli-
tics: it does not eliminate the structural void of order, but governs
it, rendering it operable through a figure. It is precisely this void —
fillable only symbolically — that gives Schmittian form its aesthet-
icizing trait and, at the same time, its theoretical force. Form, un-
derstood aesthetically, manifests itself as immediately perceivable
unity: a threshold-phenomenon marking the passage between the
imaginary and the symbolic. It neither translates nor conceptually
determines, but registers and stabilizes the markings of virtuality
say” the

sovereign command but makes its appearance possible. The effective

«

produced by representation. In this sense, form does not

31 (f-here Castrucci’s (1985, p. 89) theses, according to which Schmitt is not sanctifying the
sacred character of authority. Rather, he is establishing a historical-political connection
to certain presuppositions of metaphysical pre-eminence within the monarchical form.

32 As Birger (1986) notes, this tendency toward aestheticization — though for the author
it turns into a kind of occasionalism d la Lowith, a point on which we disagree — derives
from Schmitt’s need to dynamize the personalistic reception of form. For Pan (1987),
the same holds true, especially with regard to Schmitt’s work on Hamlet.

33 On this point, The Concept of the Political is exemplary.
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translation — the tra-ducere that renders the command present —
belongs exclusively to the decision of the sovereign person. This
is why, in Schmitt, the axis representation-decision-sovereignty is
difficult to separate: in their concrete processuality, these notions
operate as a single constellation. And yet, Schmitt strategically
attempts to isolate form, attributing to it an autonomous value.
Through sovereign personification, the attention of individuals is
catalysed, and a pragmatics of political unity is instituted: form
does not merely depict unity, but puts it into operation, becom-
ing the medium and prosthesis of sovereign action. In this sense,
Schmitt’s implicit critique of neo-Kantianism and legal positivism
concerns their inability to grasp the importance of form as such.

They aspire to realize political unity without form, that is,
without the representational gap that only form makes possible.
Even the most realistic image of sovereignty remains insufficient if
it does not assume the formal function of duplication and distanc-
ing that allows representation to operate as such. Likewise, against
Weber, even if in the sociologist political form takes the config-
uration of a power in which the concentration of command pre-
rogatives is justified on the basis of the legitimate recognition of
the order by those subjected to it, Schmitt shows how this concept
of political form is always derived from a social relation of obe-
dience, and not posed as an autonomous problem of representing
unity. This is a theoretically significant point, because it allows one
to think the duration of a political system beyond a purely factual
conception of force, instead in qualitative terms of symbolic and
representational intensity. 34

Hence Schmitt’s insistence on the personal decisionist charac-
ter for the actualization of the concept within the juridical system.
Far from identifying it with a banal, sulphurous gesture blessing
the fate of formalism, the Entscheidung proves to be far more com-

34 Morcover, the appeal to an ethos of conviction (Gesinnungsethos) in Romischer Katholizismus
is a clear antiphrastic reference to Weber’s Protestant ethic (Schmitt himself stated that
Weber was very much on his mind while writing Romischer Katholizismus; cf. Schmitt
(1970, p. 100); see also Kréger (1988); and Villacafias (2008, p. 25)).
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plex: decision is the serious assumption of circumstance, of the
“concrete situation.” It is not an accessory moment of the order,
nor a simple act of applying the norm, but the operation through
which a concrete situation is assumed, selected, and rendered
“normal,” that is, effective. In order to be fully effective, the deci-
sion must in some way channel itself as an operation that reduces
the complexity of the system it confronts, selecting and actualiz-
ing one possibility among those allowed by the system’s own en-
vironment — the one that makes it possible to maintain the space
in which it operates; as Kervegan aptly puts it, decision, as the
condition of the issuance of all other norms, is the negation of other
decisions of opposite sense.>> In this way it comes to be configured
as Rechtsverwirklichung, the sensible implementation and realiza-
tion of normative provisions, at once a synthetic act that gathers
the continuous elements provided for by the order upon which it
imprints itself (thus providing continuity between two different
situations, one already normed and the other to be normed) and
a moment of rupture with respect to the content of these very
elements*®. Understood in this way, decision is not deducible from
the norm. As Schmitt emphasizes, it always contains an irreducible
constitutive moment: there are no purely declaratory decisions.
From a normative standpoint, the decision “springs out from no-

35 Kervegan (1992, p. 327).

36 “Viewed from the standpoint of the content of the underlying norm, that constitutive
and specifically decisional moment (Entscheidungsmoment) appears as something new and
alien. From a normative perspective, the decision (Entscheidung) is born out of nothing.
The legal force of the decision is something different from the result of its reasoning.
Attribution (Zurechnung) is not derived with the help of a norm; rather, the reverse is
true: only from a point of attribution (Zurechnungspunkt) can it be determined what
counts as a norm and what counts as normative correctness (normative Richtigkeit). No
point of attribution can be derived from the norm itself; the norm provides only a
quality of content. The formal element in the specifically juridical sense (das Formale
im spezifisch-rechtlichen Sinne) stands in opposition to this qualitative content, not to
the quantitative content characteristic of a causal nexus. For the latter opposition is
of no relevance whatsoever to jurisprudence, and this ought really to be self-evident”
(Schmitt, 2015b, pp. 37-38).
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where” 37

nal ground that justifies it, but from the point of imputation that
it itself institutes. It is only on the basis of the decision that what

since its juridical force does not derive from the ratio-

counts as norm and what counts as normative correctness is deter-
mined. And yet, for this reason, the decision possesses an autono-
mous value: even an erroneous or defective decision produces ju-
ridical effects. It is not valid because it is correct, but because it has
been taken by the competent instance. Here the structural nexus
between decision and person clearly emerges. Decision demands
a subject who decides, a personal locus of imputation of authori-
ty. It does not concern abstract powers or impersonal orders, but
concrete persons: auctoritas non veritas facit legem (Schmitt, 2015b,

p. 39).%8

37 Much — and too much — has been written about the “nothingness” on which
Schmittian decision is supposedly founded, hypostatizing Lowith’s theses according
to which Entscheidung would manifest itself as a nihilistic and occasional impulse. This
reading also reactivates the comparison with Kierkegaard, while decisively separating
the two positions, since the latter grounds decision in the necessity of God (Lowith,
2022). Nothingness is necessary insofar as it enables the coercive impulse toward
order, making it possible to think the necessity of order (Galli, 2010, p. 342), and thus
to relocate the question of sovereignty where it belongs — between contingency and
duration (Marramao, 2013, pp. 314-324).

38  Mention is made — but not elaborated — of what is very likely an antiphrastic relation to
Weber’s lectures on Beruf and charisma. Weber identifies charisma as a form of personal
authority that legitimizes itself through recognition and belief, without immediately
passing through law or institutions. Yet his model ultimately resolves charismatic force
into bureaucratization, that is, into a system that neutralizes personal initiative and
reduces conflict through impersonal rules. If we understand correctly what Weber
intended and what Schmitt perceived in this reading, bureaucratization represents the
highest example of “non-proactive action,” insofar as it neutralizes (under the guise of
delimitation) individual competencies within a single, equitable apparatus in order to
prevent — quite literally — the emergence of personal competence, except as a vocation
regulated by parliamentary action. In Weber, the ultimate destiny of vocation is resolved
on the plane of the Protestant ethic, where only the individual, privately, knows in
interiore homine whether predestination is genuine, whether election is near, based on the
renunciation of works. Schmitt does not accept this trajectory. For him, every genuine
political “direction” implies a decision that cannot be absorbed either by individual
cthics or by procedural legality. The Political emerges precisely at the moment of the
decisional cut, where the risk of exclusion and conflict is assumed, not where they are
administratively neutralized. On this point — and on the evident retrieval of concepts
from ecclesiastical law (including Sohm’s Kirchenrecht) — see Palma (2020); Colliot-
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Decision thus operates as a moment of condensation of fozrm.39

If form renders political unity visible and representable, it is the
decision of the sovereign person that translates it into action, as-
suming the risk of the cut, of omission, of exclusion. In this sense,
decision does not eliminate the structural void of order, but gov-
erns it, rendering it operable. The questions of void and silence in-
tertwine once again, this time with omission, identified with tac-
it consent for the will to decide that Schmitt advances: Schmitt’s
decision, which has independent value, denies any other decisive
will than that of the predesignated decision-maker, the competent
decision-maker, founding a mechanism of obligation that — here
returns Schmitt’s first reading of Hobbes, not by chance recovered
as a “cardinal example” of the decisionist type — excludes the indi-
vidual who is unaware of (or opposed to) the decision. There must
therefore be, Schmitt suggests between the lines, a passive accep-
tance by institutions of a silence; no motivation other than the form
of the decision expressed in a possible action — renouncing ex-
pression contrary to the decision. What the decision reconstructs
in favour of the State is normative recomposition in exchange for
tacit assent (which takes the form of acknowledgment) not to in-
terlocute with the recovery of that which, for Schmitt, eludes con-
creteness and is always exposed to the risk of the Political, to the
originality of normative recomposition by those who are not en-
dowed with the relevant competences. This amounts, neither more
nor less, to a demand for collective renunciation (from which,
however, the decision-maker must be exempt) of interrogating the

Thélene (2006, pp. 6465 and 76-77); and also the recent study by Napoli (2026, pp.
31-62) where the Author not only secks to “demythologize” the notion of charisma,
challenging the well-established twentieth-century historiographical understanding of
charismatic leadership as the capacity to attract and mobilize followers, but also traces
the concept back to its Pauline origins, developing a “counter-history” of charisma and
exploring its potential for an active and pragmatic deployment within legal thought.

39 Looking retrospectively at other early writings, one might even say that Schmitt’s art
of decision takes on the contours of a great communicative art — a decision over the
linguistic forms of deciding — further articulating points already expressed in carly
works such as Nordlicht and the essay on Mauthner. What is at stake here is the dialogue
on the origin and maintenance of the State-form.
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original expression of the form State. In the void of silence, the de-
cision-maker can seize the opportune moment; and Schmitt seems
always to say (anticipating Léwith) that this exempts decision from
occasionalism, because the grave seriousness of this task — inter-
cepting the moment — cannot be a pointlike event, but is the rec-
ognition of the exception.

We thus arrive at the notorious “exception” it is undeniable
that, especially in Politische Theologie, the exception, as a thresh-
old-operator, assumes an eminent significance for the sociologi-
cal-juridical method Schmitt intends to construct, even if this does
not necessarily reveal a “primacy of the exception”.40 In Schmitt,
the exception does not designate a content or a determinate ju-
ridical case, but a critical topos: the place where the relation be-
tween norm, decision, and subject shows itself at the moment of
its constitution. It is not one category among others, nor a figure
integrable into the order, but the point at which the condition of
possibility of normative validity becomes visible. In this sense, the
exception concerns less the legitimation of a power than the reap-
propriation of the originary, that is, the displacement of the con-
ceptual presuppositions upon which juridico-political modernity
has constructed the continuity between norm and application.

By introducing the exception, Schmitt does not merely thema-
tize crisis, but structurally complicates it, distancing himself from
the nineteenth-century culture of the State founded on the special-
ization of competences and the rationalization of procedures. The
exception is etwas anderes precisely because only in reference to
the extreme case does the nexus between politics and law become
thinkable in its non-derived dimension. Any attempt to exhaust the
exception through the designation of competences or the typifi-

40 Contrary to what certain exaggerations suggest — succumbing to the allure of a
fashionable Agambenism (whose source seems to be the following Agambenian passage:
[Agamben, 2003, pp. 75-76]) — the issue is better addressed by Schiera, insofar as he
does not merely refer to a culture of emergency (which is in any case distinct from
exception), but also to the historical-political concentration of power in the executive
(Schiera, 2009). As an antidote to Agambenian extremisms on this point, see Croce and
Salvatore (2022).
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cation of procedures neutralizes its theoretical import: attention
shifts to the functional background of the order and loses sight of
the structural centre, namely the point at which the norm depends
on a decision that cannot be subsumed under it. In this sense, the
state of exception paradoxically presents itself as a non-status. It
does not institute a new normality, nor does it simply suspend a
determinate norm, but opens a space that cannot be formalized
without losing its function. The exception does not designate, does
not name, does not stabilize; it is the site of a provisional erasure
of juridical status that, precisely for this reason, makes possible
the visual and conceptual production of what will be recognized
as “normal.” It does not represent something but exposes a poten-
tiality of nomination that remains irreducible to any already given
normative form. The exception, however, is not self-sufficient. It
does not precede decision as a phenomenic datum, nor does it pres-
ent itself as a pure event. On the contrary, it is that which calls for
decision, rendering visible the impossibility of subsumption and,
with it, the formally juridical element par excellence: the sover-
eign decision. Thus, the exception does not eliminate the concept
but shows its operative limit. It is the point at which the concept
fails without dissolving, revealing its dependence on an act that
cannot be deduced or integrated. Here the anti-formalizing char-
acter of Schmitt’s exception emerges. Any attempt to institutional-
ize it, to render it the object of stable regulation, transforms it into
normality and annuls its critical function.

The exception is not an integrable moment of the order, but
a threshold: a point of passage that resists formalization and that,
precisely for this reason, allows one to think the endurance of the
juridical order as a political problem. Far from being a mere ju-
ridical instrument, the exception is what renders the structure of
the order intelligible by showing the void that traverses it. In this
perspective, the Kierkegaardian reference to the exception as ubi
consistam acquires a precise methodological value (Schmitt, 2015b,
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p- 21).* The exception indicates the situated point*? from which

it is possible to take a position, not by deducing the order from

an abstract idea, but by anchoring it to the existent. It provides

the

locus of analysis, not as an ultimate foundation, but as a space

of exposure of the relation between decision, representation, and

form.*3 The exception, thus understood, does not close the nor-

41

42

43
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It is worth recalling that Schmitt’s quotation is borrowed  from
Kierkegaard’s Gjentagelsen (which we translate as Recollection, since the term indicates
the result of an action focused on retrieving something determinate which, proving
fundamental to the construction of the subject, is rediscovered through the repetition
of what exceeds the field of a previous action). This text, as has been widely shown,
most clearly expresses the Danish thinker’s “theological” aestheticism at the critical
point where the meaninglessness of the repeated gesture is disclosed, granting access to
that existential rupture which reorganizes, within the subject, the relationship between
the particularity of existence and the universality of faith through the recovery of the
gesture itself on the “exceptional” level of theological inspiration. On this specific
dialectic, see Guarda’s (1980) penetrating analyses. It should nevertheless be noted that
Schmitt’s references to Kierkegaard often function more as “background noise” in his
argumentation (Conrad, 2008, p. 155). As Galli (2010, p. 81) also recalls, Kierkegaard
— like other thinkers — is invoked by Schmitt more for polemical than for dogmatic
reasons. An effective noise, however, if an intellectual of Taubes’s caliber could observe
that one may trace an arc from Kierkegaardian exception to Schmitt’s theory of
sovereignty (Taubes, 1993).

Within the theologico-political construction, the exception performs precisely
the function of grounding thought in a situation that cannot be resolved except by
“recovering” it through the decisional gap. The connection between spatiality and power
(still only sketched in Politische Theologie and less developed than it will be in the post-
war writings) unfolds in exceptional topography as the point of entry into a world
that would otherwise fail to recognize the abyss of the formless. The exception, in its
unregulated paradoxical character, serves normation, insofar as the outcome of the path
traversed by the decision unfolds in parallel with processes of Entortung, of indication
enabling conceptual grasp. Just as no lever can exist without being situated, so the
political scientist — the fine analyst of concreteness, as Schmitt presents himself — installs
himself at the only possible point that does not fully coincide with the logic of the
idea, namely, existence. If representation displays the continuous logical structure of the
sociology of legal concepts in order to account for the radical impossibility of expressing
the idea without representing it, the necessary exception lays bare its a-formal, a-logical
side — yet paradoxically, a localized one.

“Qu’on ne puisse pas faire de I’exception une norme générale, une regle, une loi ou un
théoreme, c’est bien la question. Mais justement la souveraineté, comme I’exception,
comme la décision, fait la loi en s’exceptant de la loi, en suspendant la norme et le droit
qu’elle impose, par sa propre force, au moment méme ou elle en marque le suspens
dans I’acte de poser laloi ou le droit” (Derrida, 2008, p. 81, author’s italics). It therefore
seems wholly incorrect to claim, as Esposito (2013) does, that the exception is merely
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mative horizon, but opens it cautiously, rendering visible the sup-
plementary and constitutive meaning of the normed.**

For this reason, Schmitt is not, in a trivial sense, an “exception-
alist.” The exception does not matter for its extraordinary con-
tent, but for its negative formal structure: it is not possible prior
to the exception itself, because it coincides with the moment in
which representation shows its a-formal and a-logical side, while
remaining localized. In this way, the exception articulates a theo-
logico-political dynamic that is not merely static, but structurally
mobile: it renders visible the impossibility of expressing the idea
without representing it and, at the same time, the impossibility of
exhausting representation in a fully articulated conceptual form. It
is in this tension that the exception prepares the space of the polit-
ical, without yet resolving itself within it.

7.Political theology and the theological—political problem

At this stage of the analysis of Schmitt’s methodological frame-
work, two intertwined yet distinct dimensions of the sociology of
juridical concepts in Schmitt appear to emerge“: on the one hand,
political theology strictu sensu, understood as an attempt to recon-
struct an ordering conceptual dispositive grounded in represen-
tative form and sovereignty; on the other hand, the theological-po-
litical problem, which concerns the critical reappropriation of the
properly political and conflictual dimension of human forms in the
context of the crisis of legitimation affecting modern structures of
thought. These two dimensions converge in an operation aimed at

the theological moment which, “when entropy increases,” inserts itself into the fabric of
“secularized normality,” tearing it apart (p. 39)

44 Thus understood, the exception is, as Croce and Salvatore write, “an attempt to make
law intelligible” (Croce & Salvatore, 2013, p. 15). Here, however, law is to be understood
as the conditions of possibility for the normal (and norm-governed) stability of the
normative model at stake in situ.

45 We take up here theses already advanced in Capria (2022a).
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the control of conflict, later retrospectively qualified as “conceptu-
al realism”.*®

This operation becomes particularly clear in Schmitt’s critique
(Schmitt, 2014) of Richard Thoma (Thoma, 1923), where he chal-
lenges the appeal to “today’s dominant linguistic usage” as a cri-
terion for determining political concepts. Such linguistic usage,
far from being neutral or clarifying, merely reflects the majority
position and conceals the historical stratification of the concepts
themselves — as in the case of democracy reduced to “government
of the people”. In this way, linguistic usage prevents the grasp of
fundamental distinctions — for instance, between direct and rep-
resentative democracy — and obscures the structural role of po-
litical conflict, which is instead perceived as an anomaly or a pa-
thology. For Schmitt, neither reference to public opinion nor a
purely formal treatment can conceptually ground the relationship
between democracy and the State. Even notions such as “univer-
sal suffrage” acquire meaning only insofar as they function as in-
struments of a deeper structure of identity and self-government,
which refers directly to sovereignty. The definition of democracy
must therefore begin from the representations of identity that are
proper to it, rather than from contingent procedural or linguistic
criteria. Thoma’s refusal to situate the concept of democracy with-
in a spiritual horizon or a worldview leads to its hypostatization
and to the loss of its differentia speci ica.*” In order to counter this

46 Sce Schmitt (2015a, p. 14), where the jurist maintains that Begriffs-realismus, as he
understands it, should form the basis of legal science; and later, the note in which
he describes his style as one that “it rests upon the organic internal growth (innere
Ausgewachsenheit) of the individual propositions, sections, and so forth, which — much
like the words of a Latin sentence — can, to a considerable extent, be removed and
rearranged. Incidentally, this is the very opposite of a “mosaic”; it is conceptual realism
(Begriffs-Realismus). [...] Who could begrudge me my pride in my conceptual realism
(Begriffs-Realismus)?” (pp. 80—81).

47 “Democratic demands and institutions, no less than religious ones, can of course be
relativized into political instruments. In the tactics of both foreign and domestic political
struggle, as well as within concrete intellectual-historical situations, curious alliances
often arise. This, however, in no way excludes conceptual and essential connections
with worldviews (begriffliche und wesentliche Zusammenhdnge mit Weltanschauungen). It
seems as though the author deliberately leaves the reader in uncertainty on precisely this
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drift, Schmitt proposes a movement of conceptual reappropri-
ation: the concept must be withdrawn from dominant usage and
reinserted into its proper structure, namely into the topology of
sovereignty. Here, the theological-political problem operates as a
critical moment, while political theology intervenes as a logic of
re-normation and stabilization. In this sense, the sociology of ju-
ridical concepts seeks to open itself simultaneously to an operation
of historical analysis and to a symbolic re-situating: every political
concept refers back to a metaphysical image of the epoch that pro-
duced it and must be reinscribed within a form capable of norma-
tive efficacy.48

We may therefore attempt a schematic representation of how
Schmittian political theology also operates through the theolog-
ical-political problem (fig. 1). The image, far from being a mere
aesthetic ornament, here performs a structurally representative
and ordering function: it does not add content to the concept,
but makes possible its appearance as a recognizable unity, allowing
it to occupy a determinate position within the modern topology
through a process of translation and re-institution of meaning. It is
no coincidence that, in the essay on the age of neutralizations and
depoliticizations, Schmitt reconstructs the development of the Eu-
ropean spirit as a succession of Zemmlgebiete49: theological, meta-

important question. For while he initially rejects any appeal to a worldview in defining
democracy, a few pages later he distinguishes two forms of democracy (representative
and mixed democracy) on the basis of opposing ‘intellectual orientations’ within the
common ideal of freedom and equality. How can ideals and intellectual orientations
possess the power to constitute a differentia specifica within a concept unless they are
essentially connected (wesentlich zusammenhdngen) with the concept itself? And if
democracy truly has nothing to do with any worldview, then it can never, in any sense,
realize the ‘perfect truth’ of a political personality and can never be more than one
form of State among others within the sphere of political and constitutional technique”
(Schmitt, 2014, pp. 27-28).

48 This type of analysis is one that the later Schmitt not only retains but increasingly
develops within a Christian framework; see Schmitt (1950).

49 “Only from these constantly shifting (verlagernden) centers can the concepts of different
generations be understood. The displacement (Verlagerung) — from the theological to
the metaphysical, from there to the humanitarian-moral, and finally to the economic —
is not intended here as a cultural or intellectual-historical ‘theory of dominant factors
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Carl Schmite’s Sociology of Jutidical Concepts
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Within this framework, the sociology of juridical concepts as-
sumes a tone that may appear aestheticizing only in a formal sense:
what is at stake is not the aesthetic as an autonomous domain, but
the necessity for political unity always to present itself in a sensible
figure capable of gathering and ordering the multiplicity of phe-
nomena. The “image” is thus the medium of form, not an additional
content. Nevertheless, this construction reveals a structural gap:
Schmitt insists on the theological origin of concepts, yet he initiates
his reconstruction from the transition to modern metaphysics,
leaving the theological as an operative presupposition rather than
as a fully thematized object. The theological is not absent; rather,
it functions as a non-directly representable origin that makes the trans-
lation of concepts possible without ever being exhausted by it. In

(Dominantentheorie)’, nor as a philosophy-of-history law (geschichtsphilosophisches Gesetz)
in the sense of the law of three stages or similar constructions. I am not speaking of
the culture of humanity as a whole (im Ganzen), nor of the rhythm of world history,
and I can say nothing about the Chinese, the Indians, or the Egyptians. Accordingly,
the succession of changing central domains (Die Stufenfolge der wechselnden Zentralgebiete)
should be understood neither as a continuous upward line of ‘progress’ nor as its
opposite; whether one wishes to see in it a movement from above to below or from
below to above, an ascent or a decline, is a separate question. Finally, it would also be
a misunderstanding to interpret this sequence as though each century had contained
nothing other than its respective central domain.” (Schmitt, 2018a, p. 247).

50 Schmitt (2015a) seems to suggest that these guiding elites are those entrusted with
preserving the centre of reference and shifting it — moving it, step by step — from one point
to another, not arbitrarily, but precisely by deciding what must be preserved. This theme is
developed by the later Schmitt in an even more conservative and xenophobic direction, as
he turns his attention to the elites of the new “world order” (pp. 189, 193, etc.).
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the passage to the metaphysical centre, the image of the world as-
sumes the form of the rational system; in the moral-humanitarian
moment, this rationality is simplified and translated into ethical pa-
thos, eventually condensing into operative and mythical words such
as virtue and duty. The subsequent transition to the economic oc-
curs through a threshold that Schmitt describes as aesthetic, to be
understood, however, as a zone of formal mediation: not an auton-
omous centre, but a dispositive of conflict attenuation that makes
possible the economization of life.

8.The concept of the Political

It is at this level that the theological-political problematization
intervenes — not as an external critique of political theology, but
as its internal reflective moment. Its aim is to reconnect concepts
to their original and existential instance, against their reduction to
operative functions or to elements of a dominant linguistic usage.
Every concept acquires meaning only in reference to a symbolic
centre; yet every new centre inherits concepts from the previous
one, instituting a gencalogical debt that can be dissolved only by
tracing it back to its theological origin. This very dynamic, howev-
er, generates an internal tension within political theology itself. If
concepts do not arise ex novo but become dominant through pro-
cesses of symbolic translation, then the distinction between theo-
logical concepts, political concepts, and other kinds of concepts
tends to blur. Secularization thus appears as the fundamental con-
ceptual movement, to the point that the theological and the politi-
cal risk coinciding. It is this gap — structural rather than accidental
— that makes a further step necessary for Schmitt: the autonomous
formulation of the concept of the Political.

The introduction of the concept of the Political®! does not
serve to add a further content to the sociology of juridical con-

51 Asitis well known, even the Political is not a Schmittian invention; the borrowing appears
to be Hegelian. In Hegel, however, the term bears a different meaning, closer to the
“sphere” of political relations. It nonetheless seems that Schmitt, rather than retrieving
obvious loci concerning the dynamics of enmity in Hegel (such as §§ 321-328 and
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cepts, nor to make explicit a new image of the world. Rather, it
responds to the need to think politicalness as a specific formal di-
mension, irreducible both to theological origin and to the mere
symbolic translation of concepts. The political, as a dimension of
intensification and decision, breaks the self-sufficiency of images
and representative forms; the concept of the Political, by contrast,
operates a positive neutralization of this politicalness, giving it form and
rendering it conceptually tractable. In this sense, the formalization
of the political necessarily implies a neutralization of its existen-
tial immediacy, but such neutralization does not amount to depo-
liticization. On the contrary, it constitutes the condition of pos-
sibility for thinking politicalness as structure rather than as mere
occurrence. The theological is theological-political not because the
political derives mechanically from a theological substratum, but
because the formalization of the political finds in theology a his-
torical form of regulation of politicalness. The concept of the Po-
litical does not position itself on the side of futurability or histor-
ical projection, as in Koselleckian Begrzv‘ﬁfsgeschichte,52 but remains
immanent to concrete present reality, as an always-available form
of politicalness. This immanence allows Schmitt to hold together
historicity and form: political theology can function as an ordering

§§ 334340 of the Grundlinien), draws instead on the concept of the public enemy as
described in the Verfassung des Deutschen Reiches. On these relations, see the cited studies
by Kervégan (1992, passim), and Galli (2010, pp. 65-66). It is also worth noting that
another thinker — this time Spanish — Alamo de Barrientos (a Castilian thinker active
between the late sixteenth and early seventeenth centuries, whose close friendship with
Antonio Pérez ultimately condemned him to long imprisonment, where he devoted
himself to translating Tacitus and allegedly composing the treatise Sul Gubierno) opened
his EI Tacito Espafiol ilustrado con Aforismos (1614) with the claim: «Lo politico es la
distincion entre amigo y enemigo». Maschke (1989, p. 565) argues that this recovery
also passes through the work of Hefele (1921, p. 100).

52 Inany case, see Duso and Chignola (2012, pp. 15-51). Of extraordinary importance
for the relation between the two thinkers is also the correspondence published by
Suhrkamp (Schmitt & Koselleck, 2019). It emerges here how Koselleck, at the Zeitpunke
between social history and the history of thought, succeeds in outlining a history of
concepts grounded in political anthropology, starting from the Schmittian scenario of
the political in order to define the “pathogenesis of the bourgeois world.” For a specific
comparison between Schmitt and Koselleck on conceptuality, see Pankakoski (2010).
On the correspondence more generally, see Capria (2020).
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structure of the origin only because that origin is already traversed
by the Political, understood as the fundamental form of intensi-
fication of collective experience.53 In this way, political theology
and the concept of the Political do not overlap but mutually com-
plete one another: the former provides the symbolic structure of
order, the latter guarantees its formal condition of politicalness.54
This also clarifies Schmitt’s opposition, from the very first pag-
es of the Begriff, to the equivalence between the political and the
State, as well as to definitions of the political that rely on the con-
cept of Macht. The intensive charge of the political is not power,
since Macht already presupposes an organization that controls it,
as Schmitt explicitly emphasizes in his confrontation with Weber
(Schmitt, 2018b, p. 58). The Schmittian project instead aims to re-
cover the political at a more originary formal and semantic lev-
el, against the apparent pragmatic inevitability of its identification
with the State. Without this formal passage, everything that is not
State-bound risks appearing as non-political.

Read from this perspective, Schmitt’s operation may be com-
pared — methodologically rather than doctrinally — to a phenome-
nological problematic.5 > Not because Schmitt consciously employs

53 As Strauss (2008, p. 232) already noted when he defined Schmitt’s concept of
the political as a “postulate” that must be asserted a priori, this problem also affects
Koselleck’s conceptual framework. Since the friend/enemy pair constitutes the basis
of ncutralization — namely, the sole condition of possibility for engaging in conceptual
history — it becomes a device incapable of articulating a language other than that of the
time in which it emerged, that is, the modern State.

54 As Strauss (2008, pp. 237-238) already emphasized in the Anmerkungen, the
interpretation proposed by Croce and Salvatore (2021a, pp. 59-60), according
to which Politische Theologie is completed by Der Begriff only retrospectively, seems
therefore incorrect. While it is true that both texts pose problems (which multiply if
read together), it is undeniable that they must be read within the same methodological
framework — namely, the sociology of legal concepts — since Der Begriff also serves to
correct and sustain what is articulated in Politische Theologie.

55 Schmitt himself later suggested, in his 1970 conversation with Schickel, that his method
could theoretically be close to a phenomenology; Schickel, for his part, recalled
Schmitt’s strong interest in Hans Lipps, the Géttingen phenomenologist (Schickel,1993).
Elsewhere, Schmitt argued that hostility (in the specific case, Fichte’s intense enmity
toward Napoleon) should be investigated “not by means of a psychoanalytic inquiry, but
rather through a phenomenological-existential research” (Schmitt, 2021, p. 631).
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phenomenology to establish his categorizations, but because it be-
comes clear that the question animating these pages is not to deter-
mine what the political is in substantive terms, but rather to clarify
which acts of distinction the observer must be capable of perform-
ing in order for a certain domain of experience to manifest itself as
political. The critique of everyday jurisprudence and of mere casu-
istry does not imply a rejection of law as such, but the recognition
of the insufficiency of juridical form to render visible the core of
politicalness. The concept of the Political thus functions as a formal
reduction: it suspends given determinations — juridical, statal, so-
ciological — in order to bring back to the foreground the condition
of possibility of politicalness itself. In this framework, one can also
understand the oscillation between the 1927 and the 1932 versions
of the Begriff. In the former, the Political appears as the very act of
distinction that traverses different domains;® in the latter, as a rel-
atively autonomous field endowed with its own distinctive crite-
rion.”” This oscillation does not signal a theoretical contradiction,
but two modes of formalizing the same requirement: to render the
Political immediately evident, simple, without further structural
mediations. The Political thus positions itself simultaneously as a
process of distinction and as a_formalized domain, positively neutral-
izing its own intensive charge and making possible its inscription
into history. Only from this operation does a political theology in
the proper sense become possible for Schmitt. Political theology

56 “The political stands as an autonomous sphere alongside other relatively autonomous
spheres of human thought and action —alongside the moral, the aesthetic, the economic,
and others whose exhaustive enumeration is unnecessary here. The political must
therefore possess its own relatively autonomous and ultimately decisive distinctions,
to which all specifically political action can be referred” (Schmitt, 1927/2018b, p. 76).
Attempts at such a rercading have been undertaken by Bergo (2020); and by Lee (2018).
Derrida (1994, pp. 106 ff.) argues that the retrieval of the criterion of the political
constitutes a genuinely “classical” phenomenological reduction.

57 “The political possesses its own criteria, which operate in a distinctive manner vis-a-vis
the various relatively autonomous domains of human thought and action, particularly
the moral, the aesthetic, and the economic. The political must therefore be grounded in
its own ultimate distinctions, to which all specifically political action can be referred”
(Schmitt, 1932/2018b, p. 76).

138



Through the concept-form and what Carl Schmitt found there

can function as an ordering structure of the origin because that or-
igin is not a mere theological residue, but the Political itself as the
form of manifestation of sovereignty. It is here that the possibility
of a Schmittian philosophy of history is rooted: in the concrete-
ness and historical quality of existential political coordinates that
render visible the structure of sovereignty as a catalysation of col-
lective experience, capable of founding, traversing, and stabilizing
imaginaries without being exhausted by any of them.

The two versions of the Begriff, when compared, add a decisive
element to the definition of politicalness: the absence of a third
element capable of resolving conflict, and the qualification of the
enemy as an existential threat. Already in these passages one of the
leitmotifs of the work emerges, namely the centrality of the ene-
my with respect to the friend. This asymmetry does not, however,
indicate a substantive primacy of the enemy, but rather the struc-
turally negative character of the criterion of the Political®®; the dis-
tinction proceeds by negation, according to a dialectical necessity
that does not affirm what it negates, but uses it as the formal con-
dition of determination. Schmitt’s recourse to juridical examples
to clarify this dynamic signals a deeper difficulty: the impossibility
of thinking the origin of the Political outside of a form. Even when
Schmitt attempts to trace back the existential and intensive dimen-
sion of conflict, he can do so only through a conceptual structur-
ing that defines the Political negatively. Access to this dimension
is therefore not purely descriptive but coincides with the very act
that renders it operative: only those who participate in the political
can decide on the criterion that constitutes it. In this sense, the
concept of the Political does not eliminate the original energetic
charge of the political, but subjects it to a positive neutralization,
rendering it formally accessible and orderable. This operation al-

58  Over the course of roughly a decade, Schmitt’s writings attracted numerous reviews,
mostly critical and deconstructive in nature. Among the most incisive critiques —
according to which Schmitt’s work did not amount to a political theory at all, due to
the absence of a positive, “constructive” pole — Kuhn (1933). For an overview of these
critiques (which span intellectual positions of the most diverse kinds, from Marxism to
Catholicism), see the important reconstruction by Nicoletti (1990, pp. 296-320).
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lows the Political to subtract images of politicalness from their im-
mediate self-sufficiency, preventing them from closing in upon a
purely symbolic or mythical evidence. The concept does not represent
the political, but regulates its intensity, fixing its threshold of visi-
bility and decision. The apparent attenuation of the transcendence
proper to political theology does not, however, imply a loss of on-
tological depth. Rather, it signals a shift in the mode of access to
alterity: no longer through an external reference, but through a
symbolic relation actualized in the intensity of enmity itself. The
struggle for existence thus coincides with a struggle for the mean-
ing of existence, and the sovereign decision takes shape as an au-
thority of symbolic ordering.

To autonomize the political thus becomes a theoretical neces-
sity: only by isolating it as a specific domain is it possible to grasp
its ordering function with respect to other fields of social life. The
Political traverses theological, moral, and economic distinctions
without dissolving into them, because it intercepts their point of
maximum intensity. In this way, the concept of the Political does
not found a content but renders visible an originary structure of
grouping and opposition, thereby guarantecing the very possibility
of a political theology as a reflection on order and sovereignty.59
The publicity of the enemy and its exposure as such are direct ef-
fects of the political decision. To orient oneself toward an enemy
and assign it a space of visibility already means to have recognized

59  The political, therefore, is autonomous also because it insists on an infinite problem
that bears the traits of an aporia (Galli, 2010, p. 341). The definition of the enemy as an
existentially determining energetic intensity recalls a certain Heideggerian lesson within
existential analytics (¢f. Heidegger, 1927, § 5, §§ 60-62). Although nuanced and often
the product of contingent intellectual circumstances, relations between Schmitt and
Heidegger did exist. Evidence of this is also provided by Heidegger’s 1933 letter to the
jurist following the reception of the text on the Begriff; ¢f. Schmitt’s Nachlass, RW0265
—05839_01 and _02 (an English translation of the letter exists, which reproduces the
German text in the appendix; ¢f Schmitt & Heidegger, 1987). For a reconstruction,
see Scalone (1986); on the relation between Heidegger and Schmittian decisionism,
see Nicoletti (1990, pp. 160—162); on the consonance of their positions regarding the
question of technology, see Ocana (1996). Schmitt also preserved an entire notebook
devoted to reflections on the philosopher (the so-called “Heidegger folder” within the
Nachlass, RW0265 — 2003).

140



Through the concept-form and what Carl Schmitt found there

its existence in the political sense — that is, to have identified it
as such. As Schmitt clarifies in Politische Theologie, in the case of
war everyone presupposes that the decision as to who the enemy
is has already been taken: combat does not institute the Political
but makes it manifest.®® The case of war is therefore the critical
and exceptional case, the one in which the seriousness of the situa-
tion emerges with maximal clarity. Seriousness is inseparable from
publicity. Only in the public space can the decision show itself as
such, since nothing decisive can remain secret or purely private.61 It is
this exposure that founds political unity: the situation of enmity, in
its intensity, compels the grouping to recognize itself as a unity. In
this sense, Schmitt necessarily identifies the grouping already ori-
ented by the decision with political unity itself.

The concept of the Political thus acquires a determining func-
tion also with respect to the theme of constitutional foundation.
The Verfassung, understood in the material sense, is not primarily
a normative system, but the concrete decision by which a people
establishes its form of political existence. This decision is sovereign
because it concerns the very existence of political unity and ren-
ders the enemy visible as that which threatens it. Once formalized,
the Political thus operates as an ordering principle that stabilizes
the original intensity of the decision in a durable form. It is within
this context that the tension between identity and representation is
articulated. These principles are not alternatives, but two sides of

60 “The concepts of friend, enemy, and struggle (Kampf) derive their real meaning from
their relation to the real possibility of physical killing. War (Krieg) follows from enmity,
for enmity is the existential negation of another mode of being (seinsmdfige Negierung
eines anderen Seins). War is merely the most extreme realization of enmity. It need not
be something everyday or normal, nor need it be experienced as something ideal or
desirable. Yet it must remain a real possibility so long as the concept of the enemy
retains its meaning” (Schmitt, 2018b, p. 100). With regard to the insistence with which
Schmitt emphasizes the “real possibility” of conflict, Karmy Bolton’s (2009) reading
is particularly illuminating. According to him, Schmitt was compelled to use this
expression because “el sintagma ‘posibilidad real” impidiera pensar en la politica bajo
el registro de la posibilidad por si misma, de la potencia como tal, suturando el espacio
por el cual la politica podria prescindir de la soberanta y dejar entrever la diferencia
ontolégica entre su ser-potencia y su ser-acto” (p. 36).

61 On the theme of the necessary visibility of the enemy, see also, correctly, Meier (2009).

141



Alvise Capria

constituent power. Representation is a formal principle: in order
to function, it requires an element of identity that makes the vis-
ibility of political unity possible.62 Pure identity, however, is logi-
cally impossible. Hence the recourse to Gleichartigkeit, a necessary
fiction that allows the people to be treated as a unitary and oper-
ative magnitude. This fiction, while stabilizing order, keeps open
a structural fracture between original political energy and the ju-
ridical form that contains it. In order to be politically operative,
the people must accept a suspension of its immediate vitality in
favour of a formal construction that never fully exhausts it. In this
sense, the concept of the Political does not eliminate conflict, but
preserves its intensity within a form that enables its duration, mak-
ing possible a decision that continues to operate through processes
of normation.®3 It is precisely this function of formal conservation
of political energy that clarifies Schmitt’s polemical target, as Leo
Strauss (2008) had already pointed out: liberalism, understood as
a negative neutralization of the Political. Against every attempt to
dissolve decision into procedure or compromise, the concept of
the Political reasserts its foundational role, reaftirming the necessity
of an ordering principle capable of rendering political unity visible
and sustainable. Strauss, for his part, largely hits the mark. Schmitt
encounters difficulty when he must clarify how his own concept
of the Political can genuinely oppose, in a pragmatic and effectual
manner, the conceptual framework of liberalism.

62 On the importance of the two principles in Schmitt, ¢f. Duso (2003, p. 163).

63 Public opinion functions, Schmitt shows, as a symbolic site of immediate translation
between concrete consensus and representative transparency, on the condition that
substantial homogeneity and political consciousness of the people subsist — namely, the
capacity to distinguish between friend and enemy. When this identity dissolves — because
the people becomes a class or a private subject — the bearer of public opinion becomes
problematic and politicization extinguishes itself, confirming Schmitt’s polemic against
liberalism and socialism as convergent forms of depoliticization. For a deeper analysis of
this tension, see Capria (2022a).
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Feind
Der Begriff des
Politischen
die private /’ die offentliche
Sphire 7 Sphire
der Liberalismus <~
Freund

Schmitt himself acknowledges that it is not possible to derive a
specifically political idea from the coherent concept of individual-
istic liberalism, since the latter is grounded in a practice of distrust
toward political institutions and does not allow for the formation
of political unity (Schmitt, 2018b, pp. 210-211). Liberalism does
not aim at the unification of the group, but operates a polarization
among different domains, transferring decision from the collec-
tive level to the individual one. In this sense, the liberal individual
cannot be a political subject: he is incapable of deciding for uni-
ty, nor of sacrificing himself in its name. Liberalism nevertheless
manages to achieve a surprising degree of social stability through
demilitarized and depoliticized concepts, preserving the Political
precisely through its oblivion. Group dynamics are replaced by the
subjectivation of the private, and decision dissolves into an indef-
inite series of choices oriented toward production and consump-
tion, neutralizing the horizon of finitude. The relationship between
Schmitt and liberalism can thus be effectively represented through
two conceptual pairs: friend-enemy and public-private (fig. 2). Both
conceptions move within the same horizon but occupy opposite
quadrants. Schmitt’s Political is oriented toward the definition of
the public enemy; liberalism, by contrast, absolutizes the sphere of
private friendship, producing a world without declared enemies.
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This operation paradoxically generates the figure of the absolute
enemy: the enemy of humanity. o4

Here the structural limit of Schmitt’s sociology of juridical con-
cepts emerges. While it precisely identifies the conceptual criteria
of modern politicalness and their link to the crisis of order, it fails
to fully confront a form of social cohesion that, while declaring
itself impolitical, nonetheless succeeds in producing stability and
consensus. The concept of the Political, as articulated within po-
litical theology, struggles to think the problem of the duration of
order, since it continues to presuppose a distance between decision
and the community that receives it. There exist, however, forms of uni-
ty-maintenance that operate independently of their politico-jurid-
ical formalization and that convey collective energy through dif-
ferent symbolic diapositives. If political theology aims to recover
the ordering principles of sovereignty, it must confront what exceeds
pure conceptual formalization. Tt thus becomes necessary to rein-
tegrate into the structuring of political identity what Schmittian
conceptuality tends to expel: the formless mythical content of uni-
ty, without which decision risks losing its grip on historical reality.

64  Schmitt devotes extensive attention to this issue; see, for example, Schmitt (2018b, pp.
240-241). The same applies to his private writings, where this emerges as one of the
most insistently addressed themes. See, for instance, Schmitt (2015a, p. 144), where
the outcome of liberalism is described as the union of “humane” men with the aim of
annihilating the inhumane, since at the foundation of every humanitarianism lies the
claim that a human being can decide who is inhuman and who is not; or in the 1981
conversation with Straub: “A regulated procedure... indeed, a minimum of regulated
procedures persists even in the most bitter... in the most bitter confrontation. And
Enemy is not an inhuman concept — quite the contrary. Humanity itself disappears once
the distinction between friend and enemy is abolished and replaced by some utopia or
illusion of humanity (Das geregelte Verfahren. .. ein Minimum von geregelten Verfahren bleibt
bis in das erbittertste. .. in die erbittertste Auseinandersetzung herein. Und Feind ist kein Begrg’ﬁ‘
der unmenschlich ist, sondern im Gegenteil: die Menschheit hort auf wenn Feind und Freund
sortiert und durch irgendWe]che, also Utopien oder Illusionen von Humanitdt ersetzt wird.)”
(unpublished fragmentary audio document from a conversation with the historian and
journalist E. Straub in the summer of 1981, available here https:/ /www.carl-schmitt.
de/ carl-schmitt/audio-dokumente/). This theme is also central to Schmitt’s writings
on international law, which are not addressed here; see Schmitt (1925a, 1925b). On
how Schmitt’s internationalist writings intersect with his critique of liberalism, see
Carty (2001).
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From here will open the great, tragic phase — tragic in its theoret-
ical outcomes — of the inclusion of political mythology within the
sociology of juridical concepts,65 which will accompany the major
juridical and philosophical-political reflections of Schmitt’s matu-
rity, from the 1930s onward. But this, as they say, is another story.

9. Conclusions

As Leo Strauss (2008) already noted, quoting Schmitt him-
self, “die ‘Systematik liberalen Denkens’ ‘heute in Europa noch
durch kein anderes System’ ersetzt ist (p. 219)”.°° When under-
stood merely as political theology and oriented by the direction-
ality of the concept of the Political, Schmitt’s sociology of juridi-
cal concepts ultimately reveals a structural limitation: although it
succeeds in diagnosing with precision the conceptual horizon of
modernity — marked by the crisis of order and by the demand for
a founding decision — it fails to truly unsettle the liberal dispos-
itive against which it is directed. Liberalism, insofar as it denies
constituting an autonomous political form, manages to evade con-
frontation on the terrain of decision by producing a depoliticized
representation of social cohesion, grounded in the autonomisation of
individuals, the security of the private person, and the neutraliza-
tion of conflict. In this way, liberalism neither overcomes nor re-
solves the political problem of civil war, but symbolically removes
it, continuing to operate — beyond its own theoretical intentions

65 As Galli (1986) notes with interpretive acuity, numerous Schmittian texts — including,
obviously, those devoted to Hobbes — can be traced back to the never fully realized
project of a genuine “political mythology” (p. 10). Schmitt’s Nachlass (RW 0265) also
preserves a vast quantity of materials related to the themes of “myth” and “political myth”
(in particular folders 20647, 26387, 21186, 18998, as well as 21169, 200612, 20148,
20403—4). Several documents also contain preliminary outlines and stenographic notes
of what appears to be taking shape as a Politische Mythologie. Among these, folder 20308
is noteworthy: on the recto of a reccived envelope, a “crystal-like structure is sketched,
bearing at its center — repeatedly underlined — the expression Politische Mythologie,
surrounded by further notes partly illegible and/or written in Gabelsberger shorthand.

66  Strauss is referring to Schmitt (2018b, p. 216).
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— a containment dispositive of Hobbesian descent.®’ This disposi-
tive, however, no longer operates through sovereign decision, but
through the demilitarization of political space and its translation
into the registers of economy, ethics, and technical management,
which conceal conflict rather than assume it as a properly political
question. The Schmittian difficulty arises from the fact that politi-
cal theology, while revealing the secularized genealogy of modern
juridical concepts, remains anchored to a confidence in conceptual
form as an ordering principle capable of symbolically recompos-
ing political unity. The concept of the Political, in its friend-enemy
configuration, functions as a criterion for unmasking liberal neu-
tralizations, yet it cannot compete with the imaginative force of
liberalism itself, which operates not primarily on the conceptual
plane but on the symbolic and figurative one: images of securi-
ty, inviolability, private enjoyment, and social continuity without
decision. Liberalism does not dissolve the political by opposing it
with another concept; it preserves it in oblivion, producing a form
of cohesion that dispenses with the existential decision for unity.

It is here that the central knot emerges: the sociology of ju-
ridical concepts, in its theologico-political framework, still pre-
supposes a structural distance between decision and the receiving
community, between representation and concrete social life. The
concept of the Political, though anchored in existence, remains a
form of formalization that struggles to fully assume the problem
of the duration of order. There exist, in fact, mechanisms of social
cohesion that operate prior to and beyond their juridical conceptu-
alization, and that convey a political energy irreducible to the logic
of sovereign decision. In these cases, conflict does not function as
a constitutive insertion, but as a latent deterrent, continuously dis-
armed and reactivatable. It is this gap that drives Schmitt, in the
1930s, to attempt an integration of the sociology of juridical con-

67 Morcover, this process produces and reproduces forms of life suited precisely to this
purpose, namely the reproduction of a specific social bond mediated by the ideology of
capital. On this point, and on how it can be traced back to Hobbes as its epistemological
foundation, see Farnesi Camellone (2013).
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cepts through recourse to political myth. Reflection on Artgleich-
heit, attention to institutions as living forms (under the influence
of Hauriou and Santi Romano), and the attempt to think the Jolk as
an immediately political subject all indicate an effort to overcome
the sterility of pure conceptual formalization. Myth is here under-
stood as a doctrine of immediately active decision: not a merely
irrational content, but a symbolic force capable of mobilizing, uni-
fying, and rendering decision operative on this side of represen-
tation. Myth was meant to bridge the gap between concept and
life, between form and intensity, by allowing images, symbols, and
concepts to function within a single economy of decision.®® This
attempt, however, proves unsuccessful. Not so much — or not pri-
marily — because of a “Catholic” rejection of the irrational, but due
to a profound juridical awareness: symbols, myths, and images are
intrinsically dangerous if they are not held together by a forming
force capable of limiting, channelling, and stabilizing their poten-
tial. The problem is not the irrational as such, but the absence of a
form capable of sustaining its explosiveness. Schmitt understands
that, in modernity, myth cannot simply be reactivated without pro-
ducing uncontrollable effects, because it escapes conceptual grasp
and tends to reopen what it is supposed to close. The 1938 essay on
Leviathan is revealing in this regard: the Leviathan symbol, which
in Hobbes was meant to silence the fundamental political myth of
civil war (the founding myth of modernity legitimating the State
and its ordering and disciplinary functions) through a rational rep-
resentation of sovereignty, appears to Schmitt as intrinsically pol-
ysemic and therefore unstable. Leviathan fails to definitively con-
tain the conflict it claims to neutralise: it suspends it, removes it,
but at the cost of rendering it explosive with respect to the pact.
The founding myth of the modern State — civil war as the existen-
tial condition of human beings — is not overcome but concealed.
For this reason, it returns in other forms, internal and external
to the order, continuously reopening the possibility of dissolu-
tion (Schmitt, 1938). Here Schmitt’s diagnosis becomes tragic and

68  We have attempted to develop this argument in Capria (2022b).
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autobiographically significant: political myth is an indispensable
source of unity, yet it is ungovernable within the modern constel-
lation. Its institutional reactivation produces violent inclusions and
radical exclusions; and Schmitt himself experiences this risk when
he no longer fits within the criteria of the dominant myth.69 Myth
is alive, exceeds the forms that claim to channel it, and for this
very reason cannot be assumed as a stable foundation of order. 70
What we can theoretically gain from Schmitt, against liberal-
ism, is therefore not a project of symbolic recomposition of unity,
but a more unsettling lesson: modern political concepts now func-
tion in a mechanical manner, often exhausting their transformative po-
tential with respect to conflict. Conceptual form struggles to hold
together what it itself sets in motion. This does not imply a return
to myth as a solution, but rather the necessity of thinking the re-
lation between concepts, images, and symbols in an explosive,
not synthetic, sense.”! In the author’s view, after passing through
this kind of operation, an entirely Benjaminian task awaits us: it is
not a matter of rehabilitating political theology or founding new
sovereign mythologies, but of interrogating the life of forms beyond
the concept, without falling into political irrationalism or vitalism.
The lesson of the Schmittian traversal of the crisis of modern Eu-
ropean conceptuality must lead to the refusal to reclose it within
new figures of total unity. Myth is not to be restored as a foun-
dation but critically traversed as that which concepts both mask

69 As is well known, Schmitt personally experienced, for political reasons, the
consequences of his Catholic affiliations and sympathies, as well as the fragile ties he
maintained with former students and friends of Jewish origin. In 1936 he was attacked
by Das schwarze Korps, the official newspaper of the SS. Schmitt — who was saved only
through the direct intervention of Géring — was forced to abandon, reluctantly, his
ambitious social ascent within the Nazi intellectual elites and to devote himself to a
more marginal teaching activity. See folder RW_0265 — 21745 of the Nachlass, in which
several collections are directly organized under the label Nationalsozialismus, such as
RW_0265-18892; 19333; 19843; 21663. On Schmitt’s Nazism and his conceptual
oscillations, see Suuronen (2020).

70 Some of these interpretations would come back in Schmitt’s dialogue with Blumenberg,
For a discussion of this point, see Capria (2024).

71 The trail, it seems to us, was opened here by Jesi (2022).
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and fear. A left-wing political mythology (a radical, necessary, and
fundamental operation in the dark times in which we live) cannot
consist in a new identitarian narrative; it must instead operate as
a material counter-imaginary: a constellation of images, gestures,
and narratives capable of reactivating the experience of class con-
flict as a lived dimension, and not merely as an analytical category.
Myth must not be understood as a transcendent foundation, but
as an immanent force organizing desire, cooperation, and strug-
gle, withdrawn both from liberal neutralization and from author-
itarian mythopoiesis. The existential stake of such an operation is
therefore decisive: without a symbolic form capable of making
antagonism perceptible once again, class conflict remains without
body and without time, reduced to a structural datum devoid of
subjectivation. Precisely the critical traversal of Schmitt imposes a
rigorous limit: not a myth that closes meaning, but a figure that
suspends it; not a principle of unity, but a field of tensions. Only
under this condition can politicization be reactivated without fall-
ing back into the archaic forms of domination that Schmitt him-
self, despite his critique of them, never fully manages to abandon.

References

Agamben, G. (2003). Homo sacer II, 1: Stato di eccezione. Bollati Boringhieri.

Ball, H. (1924). Carl Schmitts politische Theologie. Hochland, 21(2), 263—
286.

Barsch, C.-E. (1972). Der Gerber-Laband’sche Positivismus. In M. Sattler
(Ed.), Staat und Recht. Die deutsche Staatslehre im 19. und 20. Jahrhun-
dert (pp. 43—71). List.

Bergo, B. (2020). Husserl and the political. A phenomenological confron-
tation with Carl Schmitt and Alexandre Kojeve. InT. Bedorf & S. Her-
rmann (Eds.), Political phenomenology: Experience, ontology, episteme (pp.
121-151). Routledge.

Biirger, P. (1986). Carl Schmitt oder die Fundierung der Politik auf Asthe-
tik. In C. Biirger (Ed.), Zerstorung, Rettung des Mythos durch Licht (pp.
170-176). Suhrkamp.

149



Alvise Capria

Capria, A. (2020). Recensione a C. Schmitt & R. Koselleck (2019), Der
Briefwechsel. Universa. Recensioni di Filosofia, 9(2), 45-50.

Capria, A. (2022a). Fissare I’origine. Note sulla regolazione della “dura-
ta” nella riflessione giuspolitica di Carl Schmitt. Politica & Societa, 3,
337-362.

Capria, A. (2022b). Le lacrime di Achab. Listituzionalismo mitologico di
Carl Schmitt. Jura Gentium, 19(1), 53-80.

Capria, A. (2024). Voyage au bout de la théologie politique. Carl Schmitt e
la postfazione di Teologia politica II. Yearbook of Political Theology, 11,
228-255.

Carty, A. (2001). Carl Schmitt’s critique of liberal international legal or-
der. Leiden Journal of International Law, 14(1), 25-76.

Castrucci, E. (1985). La forma e la decisione. Studi critici. Giuffre.

Chignola, S. (1985). Donoso Cortés. Tradizione e dittatura. II Centauro,
13/14, 38-66.

Chignola, S. (1993). Societa e costituzione. Teologia e politica nel sistema di
Bonald. FrancoAngeli.

Colliot-Thélene, C. (2006). La sociologie de MaxWeber. Editions La Découverte.

Conrad, B. (2008). Kierkegaard’s moment. Carl Schmitt and his rhetorical
concept of decision. Redescriptions: Yearbook of Political Thought and Con-
ceptual History, 12(1), 145-171.

Croce, M., & Salvatore, A. (2013). The legal theory of Carl Schmitt. Routledge.

Croce, M., & Salvatore, A. (2021a). L'indecisionista. Carl Schmitt oltre I’ec-
cezione. Quodlibet.

Croce, M., & Salvatore, A. (2021b). Little room for exceptions: On
misunderstanding Carl Schmitt. History of European Ideas, 47(7), 1169—
1183. https://doi.org/10.1080/01916599.2021.1894593

Croce, M., & Salvatore, A. (2022). Carl Schmitt’s institutional theory: The
political power of normality. Cambridge University Press.

Dahlheimer, M. (1998). Carl Schmitt und der deutsche Katholizismus, 1888—
1936. Schéningh.

De Sa, A. F. (2002). Poder, direito e ordem. Ensaios sobre Carl Schmitt. Via Verita.

Derrida, J. (1994). Politiques de I'amitié. Galilée.

Derrida, J. (2008). Séminaire: La béte et le souverain (Vol. 1: 2001-2002). Galilée.

Derrida, J. (2010). Séminaire: La béte et le souverain (Vol. 2: 2002—-2003). Galilée.

150



Through the concept-form and what Carl Schmitt found there

Doremus, A. (2004). La théologie politique de Carl Schmitt vue par Hugo
Ball en 1924 Les Etudes Philosophiques, 1, 57—63.

Dotti, ]. (2014). La representacion teologico-politica en Carl Schmitt. Ava-
tares Filosdficos, 1, 27-54.

Duso, G. (Ed.). (1998). Il contratto sociale nella filosofia politica moderna.

FrancoAngeli.

Duso, G. (2003). La rappresentanza politica: Genesi e crisi del concetto.
FrancoAngeli.

Duso, G., & Chignola, S. (2012). Storia dei concetti e filosofia politica.
FrancoAngeli.

Esposito, R. (2013). Due. La macchina della teologia politica e il posto del
pensiero. Einaudi.

Farnesi Camellone, M. (2013). Indocili soggetti. Quodlibet.

Fioravanti, M. (2001). La scienza del diritto pubblico. Dottrine dello Stato e
della costituzione tra Otto e Novecento (Vol. 1). Giuffre.

Freund, J. (1978). Vue d’ensemble sur I’ceuvre de Carl Schmitt. Revue Eu-
ropéenne des Sciences Sociales, 16(44), 7-38.

Freund, J. (2008). La crisi dello Stato tra decisione e norma. Guida.

Galli, C. (Ed.). (1980). I controrivoluzionari. Antologia di scritti politici.
11 Mulino.

Galli, C. (1986). Introduzione. In C. Schmitt, Scritti su Thomas Hobbes (pp.
1-38). Giuffre.

Galli, C. (2010). Genealogia della politica. Il Mulino.

Ganis, S. (1991). Parlamentarismo e unita politica. Nota al “Custode della
costituzione” di Carl Schmitt. Il Pensiero Politico, 24, 331-342.

Guarda, V. (1980). Die Wiederholung: Analysen zur Grundstruktur menschlicher
Existenz im Verstdndnis Soren Kierkegaards. Forum Academicum.

Haferkamp, H.-P. (2010). Die sogenannte Begriffsjurisprudenz im 19.
Jahrhundert — “reines” Recht? In O. Depenheuer (Ed.), Reinheit des
Rechts. Kategorisches Prinzip oder regulative Idee? (pp. 79-99). Springer.

Hefele, H. (1921). Das Gesetz der Form. Briefe an Tote. Diederichs.

Heidegger, M. (1927). Sein und Zeit. Max Niemeyer Verlag.

Jellinek, G. (1914). Allgemeine Staatslehre. Springer.

Jesi, F. (2022). Spartakus. Bollati Boringhieri.

151



Alvise Capria

Kantorowicz, E. H. (1957). The king’s two bodies: A study in mediaeval political
theology. Princeton University Press.

Karmy Bolton, R. (2009). Carl Schmitt y la politica del Anti-cristo. Raep-
resentation, forma politica y nihilismo. Pléyade, 3, 25-52.

Kersting, W. (2002). Neukantianische Rechtsbegriindung. Rechtsbegriff
und richtiges Recht bei Cohen, Stammler und Kelsen. In R. Alexy,
L. H. Mayer, S. L. Paulson, & G. Sprenger (Eds.), Neukantianismus und
Rechtsphilosophie (pp. 23-68). Nomos.

Kervegan, J.-F. (1992). Hegel, Carl Schmitt. Le politique entre spéculation et
positivité. Presses Universitaires de France.

Kervegan, J.-F. (2011). Que faire de Carl Schmitt? Gallimard.

Kréger, K. (1988). Bemerkungen zu C. Schmitts Rémischer Katholizis-
mus und politische Form. In H. Quaritsch (Ed.), Complexio oppositorum.
Uber Carl Schmitt (pp. 159—164). Duncker & Humblot.

Kuhn, H. (1933). Schmitt Carl. Der Begriff des Politischen. Kant-Studien,
38, 190-196.

Lanchester, F. (1983). Un giurista davanti a se stesso. Intervista a Carl
Schmitt. Quaderni Costituzionali, I, 5-34.

Lee, Y. (2018). An observation of the political in Husserl’s phenomeno-
logical critique and subjectivity: A Schmittian investigation. Research in
Phenomenology, 48, 105—145.

Legendre, P. (2005). L'amour du censeur: Essai sur I'ordre dogmatique. Editions
du Seuil.

Lievens, M. (2011). Theology without God: Carl Schmitt’s profane con-
cept of the political. Bijdragen: International Journal for Philosophy and
Theology, 72(4), 408-431.

Lowith, K. (2022). Der okkasionelle Dezisionismus von Carl Schmitt.
In Sdmtliche Schriften (Vol. 8, pp. 32—71). J. B. Metzlersche Verlags-
buchhandlung.

Manfrin, L. (1999). Max Weber: Tra legittimita e complessita. In G. Duso
(Ed.), Il potere (pp. 393—408). Carocci.

152



Through the concept-form and what Carl Schmitt found there

Mantl, W. (1982). Hans Kelsen und Carl Schmitt. In W. Krawietz, E. To-
pitsch, & P. Koller (Eds.), Ideologiekritik und Demokratietheorie bei Hans
Kelsen (pp. 185-200). Duncker & Humblot.

Marin, L. (1994). De Ia représentation. Gallimard.

Marramao, G. (2013). Dopo il Leviatano. Bollati Boringhieri.

Maschke, G. (1988). L’ambiguita della decisione. Thomas Hobbes e Juan
Donoso Cortés nell’opera di Carl Schmitt. Behemoth, 4, 3—6.

Maschke, G. (1989). La rappresentazione cattolica: Carl Schmitts Poli-
tische Theologie mit Blick auf italienische Beitrage. Der Staat, 28(4),
557-575.

Meier, H. (1998). Leo Strauss und Der Begriff des Politischen. Zu einem Dialog
unter Abwesenden. Metzler.

Meier, H. (2009). Die Lehre Carl Schmitts. Metzler.

Merlo, M. (2020). Legge e governo. Studi sulle figure dell’obbligazione in Fran-
cisco Sudrez (1548—1617). FrancoAngeli.

Mommsen, W. (1963). Zum Begriff der ‘plebiszitiren Fiihrerdemokratie’ bei
Max Weber. In Max Weber: Gesellschaft, Politik und Gescbichte, Suhrkamp,
44-71.

Miiller, E., & Schmieder, F. (2016). Begriffsgeschichte und historische Seman-
tik: Ein kritisches Kompendium. Suhrkamp.

Napoli, P. (2026). Carisma. Quodlibet.

Neumann, V. (2015). Carl Schmitt als Jurist. Mohr Siebeck.

Newman, S. (2019). Political theology: A critical introduction. Polity Press.

Nicoletti, M. (1990). Trascendenza e potere. Morcelliana.

Ocafia, E. (1996). Carl Schmitt: Topologia de la técnica. Daimon, 13, 21-40.

Palma, M. (2020). Carisma e demoni. Fonti ed effetti di un concetto poli-
tico. Scienza & Politica, 22(63), 143—159.

Pan, D. (1987). Political aesthetics: Carl Schmitt on Hamlet. Telos, 72,
153-159.

Pankakoski, T. (2010). Conlflict, context, concreteness: Koselleck and
Schmitt on concepts. Political Theory, 38, 749—779.

Paulson, S. L. (2017). Hans Kelsen and Carl Schmitt. Growing discord,
culminating in the “Guardian” controversy of 1931. In J. Meierhenrich

153



Alvise Capria

& O. Simons (Eds.), The Oxford handbook of Carl Schmitt (pp. 510—546).
Oxford University Press.

Peukert, H. (Ed.). (1971). Il dibattito sulla teologia politica. Queriniana.

Ravera, M. (1986). Joseph de Maistre pensatore dell’origine. Mursia.

Richter, M. (1986). Conceptual history (Begriffsgeschichte) and political
theory. Political Theory, 14(4), 604—637.

Sartori, L., & Nicoletti, M. (Eds.). (1991). Teologia politica. Centro Edi-
toriale Dehoniano.

Scalone, A. (1986). Decisione e origine. Appunti su Schmitt e Heidegger. II
Protagora, 26, 173—178.

Scalone, A. (1998). Katéchon e scienza del diritto in Carl Schmitt. Filosofia
Politica, 12(2), 283-292.

Scalone, A. (2004). Omogeneita politica e pluralismo conflittuale: I concet-
to di democrazia in Carl Schmitt e Hans Kelsen. In G. Duso (Ed.), Oltre
la democrazia. Un itinerario attraverso i classici (pp. 243-269). Carocci.

Scalone, A. (2016). Stato, scienza e societd in Hans Kelsen. Mucchi.

Scattola, M. (2007). Teologia politica. Il Mulino.

Schickel, J. (1993). Gesprdche mit Carl Schmitt. Merve.

Schiera, P. (2009). Dall’amministrazione alla comunicazione. Profili di
storia costituzionale europea. Scienza & Politica, 41, 35-47.

Schmitt, C. (1910). Uber Schuld und Schuldarten. Duncker & Humblot.

Schmitt, C. (1912). Gesetz und Urteil. Eine Untersuchung zum Problem der
Rechtspraxis. Liebmann.

Schmitt, C. (1917). Die Sichtbarkeit der Kirche. Eine scholastische
Erwagung. Summa, 1(2), 71-80.

Schmitt, C. (1925a). Der Status quo und der Friede. Hochland, 1-9.

Schmitt, C. (1925b). Die Rheinlande als Objekt internationaler Poli-
tik. Flugschriften zum Rheinproblem, 4.

Schmitt, C. (1933). Staat, Bewegung, Volk. Die Dreigliederung der politischen
Einheit. Hanseatische Verlagsanstalt.

Schmitt, C. (1938). Der Leviathan in der Staatslehre des Thomas Hobbes: Sinn
und Fehlschlag eines politischen Symbols. Hanseatische Verlagsanstalt.
Schmitt, C. (1942). Die Formung des franzosischen Geistes durch den

Legisten. Deutschland—Frankreich, 2, 1-30.

154



Through the concept-form and what Carl Schmitt found there

Schmitt, C. (1950). Drei Stufen historischer Sinngebungen. Universitas, §,
927-931.

Schmitt, C. (1970). Politische Theologie II. Die Legende von der Erledigung jeder
politischen Theologie. Duncker & Humblot.

Schmitt, C. (1981). Audio conversation with Ernst Straub. https:/ /www.
carl-schmitt.de/ carl-schmitt/audio-dokumente/

Schmitt, C. (2002). Romischer Katholizismus und politische Form. Klett-Cotta.

Schmitt, C. (2014). Der Begriff der modernen Demokratie in seinem Ver-
héltnis zum Staatsbegriff. In Positionen und Begriffe. Im Kampf mit Weimar,
Genf, Versailles 1923—1939 (pp. 22—28). Duncker & Humblot.

Schmitt, C. (2015a). Glossarium. Aufzeichnungen der Jahre 1947—1958. Er-
weiterte, berichtigte und kommentierte Neuausgabe. Duncker & Humblot.

Schmitt, C. (2015b). Politische Theologie.Vier Kapitel zur Lehre von der Souve-
ranitdt. Duncker & Humblot.

Schmitt, C. (2017). Verfassungslehre. Duncker & Humblot.

Schmitt, C. (2018a). Das Zeitalter der Neutralisierungen und Entpoli-
tisierungen. In Der Begriff des Politischen. Synoptische Darstellung (pp.
245-258). Duncker & Humblot.

Schmitt, C. (2018b). Der Begriff des Politischen. Synoptische Darstellung. Dun-
cker & Humblot.

Schmitt, C. (2021). Gesprich tber den Partisanen. Carl Schmitt und
Joachim Schickel. In Staat, Grofraum, Nomos (pp. 619—642). Duncker
& Humblot.

Schmitt, C., & Bobbio, N. (1995). Carteggio. Diritto e Cultura, 1(5),49-81.

Schmitt, C., & Heidegger, M. (1987). Letter. Télos, 72, 132.

Schmitt, C., & Koselleck, R. (2019). Der Briefwechsel: 1953—1983. Suhrkamp.

Stella, G. (2013). Sovranitd e diritti. La dottrina dello Stato da Jellinek a
Schmitt. Giappichelli.

Stolleis, M. (1992). Geschichte des offentlichen Rechts in Deutschland. Zweiter
Band: Staatsrechtslehre und Verwaltungswissenschaft 1800—1914. Beck.
Strauss, L. (2008). Anmerkungen zu Carl Schmitt, Der Begriff des Politis-

chen. In Gesammelte Schriften (Vol. 3, pp. 217-238). ]. B. Metzler.

Suuronen, V. (2020). Carl Schmitt as a theorist of the 1933 Nazi revolu-
tion: The difficult task of rethinking and recultivating traditional con-
cepts. Contemporary Political Theory, 20(2), 341-363.

155



Alvise Capria

Taubes, J. (1993). Die politische Theologie des Paulus. Wilhelm Fink Verlag,

Thoma, R. (1923). Der Begriff der modernen Demokratie in seinem Ver-
héltnis zum Staatsbegriff. Prolegomen zu einer Analyse des demokra-
tischen Staates der Gegenwart. In Erinnerungsgabe fiir MaxWeber (Vol. 2,
pp- 37-64). Duncker & Humblot.

Tommissen, P. (1975). Carl Schmitt e il “renouveau” cattolico nella Ger-
mania degli anni Venti. Storia e Politica, 4, 481-500.

Ulmen, G. L. (1987). Heidegger and Schmitt: The bottom line. Telos, 72,
132-150.

Villacafias, J. L. (2008). Poder y conflicto. Ensayos sobre Carl Schmitt. Biblio-
teca Nueva.

Walther, M. (1993). Carl Schmitt et Baruch Spinoza, ou les aventures
du concept du politique. In A. Tosel, P.-F. Moreau, & ]. Salem
(Eds.), Spinoza au XXe siécle (pp. 361-372). Presses Universitaires
de France.

Weber, M. (1919). Politik als Beruf. Duncker & Humblot.

Weber, M. (1922a). Die ‘Objektivitat’ sozialwissenschaftlicher und sozial-
politischer Erkenntnis. In Gesammelte Aufsdtze zur Wissenschaftslehre (pp.
146-214). Mohr.

Weber, M. (1922b). Wirtschaft und Gesellschaft [Online edition]. https://
www.textlog.de/7312 html

Wiedenhofer, S. (1976). Politische Theologie. Kohlhammer.

Zanon, N. (1989). La polémique entre Hans Kelsen et Carl Schmitt sur la
justice constitutionnelle. Annuaire International de Justice Constitution-

nelle, 5, 177-189.

156



CAPITULO 4

THE INTELLIGIBILITY OFTHE POLITICAL

Masoud Sinaeian’

ABSTRACT

What makes collective life political, and how does its dis-
tinct character remain intelligible as its historical forms change?
Drawing on Carl Schmitt’s conceptual and historical writings, this
chapter examines the logic that distinguishes the political and the
conditions under which it takes shape. It argues that the political
is neither a timeless domain grounded in an unchanging essence
nor a self-contained sphere defined by the differentiation of mo-
dern society. Its distinctiveness lies in the reciprocal relation be-
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tween qualitative contrast and intensification. Qualitative contrast
gives collective relations their specifically political character, while
intensification brings that distinction into concrete expression
through the formation of political groupings. Schmitt’s diagnosis
of political agnosticism illuminates the crisis that arises when this
relation becomes obscured, and political unity loses its public visi-
bility and representative authority. The chapter also examines po-
litical theology as a related but distinct inquiry into the historical
and juridical forms through which authority acquires institutional
shape and public force. Rather than providing the criterion of the
political, political theology helps clarify the historical conditions
of its articulation. The chapter thus shows how the political can
possess a logic of its own without being detached from the chan-
ging historical forms in which it becomes intelligible.

Keywords: The Concept of the Political; State Legal Theory;
Political Agnosticism; Political Theology; Secularization; Conceptual
History.

RESUMEN

¢Que hace que la vida colectiva adquiera un caracter politico y
como sigue siendo inteligible su especificidad a medida que cam-
bian sus formas histéricas? A partir de los escritos conceptuales
¢ historicos de Carl Schmitt, este capitulo examina la logica que
distingue a lo politico y las condiciones en las que toma forma.
Sostiene que lo politico no es ni un ambito atemporal fundado en
una esencia inmutable ni una esfera autosuficiente definida por la
diferenciacion de la sociedad moderna. Su caracter distintivo re-
side en la relacion reciproca entre contraste cualitativo e intensi-
ficacion. El contraste cualitativo da a las relaciones colectivas su
caracter especificamente politico, mientras que la intensificacion
plasma esa distincion de forma concreta en la formacion de agru-
pamientos politicos. El diagnostico schmittiano del agnosticismo
politico permite comprender la crisis que surge cuando esta re-
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lacion se vuelve opaca y la unidad politica pierde visibilidad pabli-
ca y capacidad de representacion. El capitulo examina también la
teologia politica como una indagacion relacionada, pero distinta,
sobre las formas historicas y juridicas mediante las cuales la autori-
dad adquiere configuracion institucional y fuerza ptblica. En lugar
de proporcionar el criterio de lo politico, la teologia politica con-
tribuye a esclarecer las condiciones historicas de su articulacion. El
capitulo muestra como lo politico puede poseer una logica propia
sin quedar desvinculado de las formas historicas cambiantes en las

que adquiere inteligibilidad.

Palabras clave: Carl Schmitt; concepto de lo politico; inte-
ligibilidad de lo politico; autonomia de lo politico; agnosticismo
politico; teologia politica; secularizacion; historia conceptual.

Introduction

What makes the political intelligible as a distinct dimension of
human existence? This question lies at the heart of Carl Schmitt’s
political and juridical thought, although it is rarely addressed inde-
pendently of his claim concerning the autonomy of the political. In
The Concept of the Political, Schmitt seeks to identify the specifically
political criterion that distinguishes this dimension from the mor-
al, aesthetic, and economic domains of human life. Yet identifying
the friend-enemy distinction does not, in itself, explain the histori-
cal conditions under which the political becomes recognizable, ac-
quires its distinctive significance, and assumes a determinate form
of collective existence. This problem becomes all the more intri-
cate when considered alongside Schmitt’s proposition in Political
Theology that the significant concepts of modern state theory are
secularized theological concepts. The relationship between these
two claims raises a question that reaches beyond the opposition be-
tween political autonomy and theological determination: how are
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the distinctive logic of the political and the historical conditions of
its intelligibility related?

Against every attempt to dissolve politics into law, morality,
economics, culture, or religion, Schmitt argues that the political
possesses its own irreducible criterion and, with it, a distinctive
order of juridical intelligibility. It denotes neither an institutional
sphere nor merely one province of social life, but the possibility of
a distinct mode of collective existence, identified by the distinction
between friend and enemy:

A conceptual determination of the political can only be achieved by
uncovering and establishing its specifically political categories. [For]
the political has its own criteria: criteria that operate in a distinctive
manner in relation to the various relatively autonomous domains of
human thought and action, particularly the moral, the aesthetic, and
the economic. The political must therefore lie in its own ultimate dis-
tinctions, to which all political action, in the specific sense, can be
traced back. Let us assume that in the realm of morality, the ultimate
distinctions are good and evil; in the aesthetic, beautiful and ugly; in
the economic, useful and harmful, or, for example, profitable and un-
profitable. The question then becomes whether there is also a special
distinction, not identical or analogous to those other distinctions, but
independent, autonomous, and readily self-evident, that serves as a
simple criterion for the political, and what it consists of. (2018, p. 76)

The political does not arise from the state; rather, it furnish-
es the condition under which political unity, public authority, and
constitutional order first become possible (2018, p. 56). Yet this
affirmation of political autonomy encounters another proposition
that is no less fundamental to Schmitt’s jurisprudence. In Political
Theology (1922), he had already maintained that all significant con-
cepts of modern state theory are secularized theological concepts:

All the significant concepts of modern theory of the state are secu-
larized theological concepts. This is true not only in their historical
development, because they were transferred from theology to state
theory, for example, by transforming almighty God into an omnipo-
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tent legislator, but also in their systematic structure, the understand-
ing of which is necessary for a sociological analysis of these concepts.
The state of exception has an analogous meaning for jurisprudence
as the miracle does for theology. Only with an awareness of such an
analogous position can one recognize the development that political
philosophical ideas have undergone in recent centuries. (1922, p. 43)

The relation between these two propositions presents a funda-
mental problem for the interpretation of his political thought. Sov-
ereignty, representation, legitimacy, decision, and exception ap-
pear at once as categories of an autonomous political order and as
concepts whose juridical intelligibility bears the imprint of a theo-
logical inheritance. If the political possesses its own irreducible
logic, why should the conceptual forms through which that logic
becomes intelligible derive from theology? Conversely, if political
concepts remain intelligible through forms inherited from theolo-
gy, in what sense can the political claim autonomy? The difficulty
is not simply that Schmitt advances two apparently divergent the-
ses. It is that the relation between conceptual autonomy and theo-
logical inheritance remains insufficiently explained. How can the
political be autonomous without being conceptually self-sufficient,
and how can its theological genealogy be acknowledged without
reducing its juridical logic to a theological foundation?

Interpretations of Schmitt have generally approached this dif-
ficulty by assigning explanatory priority to one or the other di-
mension of his thought. Decisionist readings emphasize rupture,
contingency, and political self-assertion, whereas theological in-
terpretations foreground the derivation of political concepts from
their confessional and theological sources. Among the carliest and
most influential formulations, Karl Lowith’s characterization of
Schmitt as an “occasional decisionist,” published under a pseud-
onym in 1935, interpreted The Concept of the Political through the
conceptual-historical horizon of sovereignty claborated in Political
Theology (Lowith, 1995). Jean-Frangois Kervégan has challenged
this trajectory by demonstrating that Schmitt’s concept of deci-
sion unfolds through successive and distinct conceptual configu-
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rations rather than constituting a unified doctrine of decisionism
(Kervégan, 1992; 2011, pp. 125-141). In a related vein, Martin
Loughlin reconstructs what he calls the “law of the political,” ar-
guing that Schmitt’s principal concern lies less with the sovereign
act itself than with the juridical conditions under which political
autonomy acquires enduring institutional form (Loughlin, 2017,
pp- 129-133). From this perspective, sovereign decision becomes
intelligible within the broader logic of the political, through
which intensified antagonisms acquire determinate juridical form
(Sinaeian, 2020, chap. 2).

A different interpretive trajectory gives political theology itself
explanatory priority. Heinrich Meier argues that Schmitt’s concept
of the political is ultimately intelligible only through a quasi-Prot-
estant conception of ‘revelation’, according to which political
theology confronts political philosophy with the irreducible alter-
native between divine revelation and autonomous human reason
(Meier, 1988; 1994, chap. 3). Raphael Gross, in turn, reconstructs
Schmitt’s legal and political thought as a whole through what he
regards as its pseudo-theological commitment to ‘antisemitism’,
which also informs Schmitt’s opposition to liberal universalism
(Gross, 2000; see also Gross in Meierhenrich and Simons, 2016,
pp- 96-116). In contrast, Carlo Galli offers a different account of
the relation between theology and political modernity. He situates
Schmitt’s political theology within its confrontation with the ‘Prot-
estant liberal project of productive secularization’ inherited from
nineteenth-century philosophy of history. Schmitt’s enduring con-
tribution, on this reading, lies in exposing the tragic horizon with-
in which modern politics must understand itself, without positing
any substantive continuity between theology and modern politics
(Galli, 2015, pp. xlv, 44, 49; 2019). With the collapse of transcen-
dence, political order loses its substantive ground without losing
its necessity. Modern politics consequently remains suspended be-
tween radical contingency and the inescapable task of institutional-
ization. Violence, decision, and order alike emerge within this con-
stitutive groundlessness:
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)«

Schmitt’s “political” does not imply that politics consists only of con-
flict, revolution, and civil war; nor does it imply that conflict is com-
pletely foreign to the institutions of the State. If modern politics tends
to be, according to its own self-interpretation, nothing more than me-
diation, then Schmitt’s politics is not just immediacys; it is the tragic
coexistence of mediation and immediacy, that does not admit any dia-
lectical resolution. (Galli, 2015, p. 10)

Many of those interpretations illuminate indispensable dimen-
sions of Schmitt’s jurisprudence, but they leave open a question
that concerns the relation between political autonomy and polit-
ical theology at a different conceptual level. The issue is not sim-
ply whether political concepts originate in theology, whether po-
litical order rests upon sovereign decision, or whether modernity
can overcome the loss of transcendence. It is how concepts whose
historical genealogy is theological acquire and retain juridical in-
telligibility within an autonomous political order. Addressing this
question requires distinguishing the historical provenance of po-
litical concepts from the formal conditions under which they op-
crate. The argument advanced here therefore shifts attention from
the substantive theological or ideological sources of Schmitt’s con-
cepts to the transformations through which their conceptual forms
become operative under secular conditions.

The apparent opposition between political theology and
the autonomy of the political rests, I argue, on an insufficiently
differentiated understanding of secularization. If secularization
means the persistence of theological substance, political auton-
omy becomes difficult to distinguish from a disguised form of
theological dependence. If, conversely, it means the complete
disappearance of theology, the continuing intelligibility of political
concepts through their inherited conceptual forms becomes inex-
plicable. Schmitt’s jurisprudence points towards a third possibility:
secularization as conceptual transposition. Through this process,
theological forms are displaced into an autonomous juridico-po-
litical register, where they acquire a different conceptual status
and perform a different function. Theology no longer provides
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the public ground of political legitimacy, yet the formal relations
through which authority becomes visible, representative, legiti-
mate, and binding continue to organize the conceptual grammar
of political order. What persists is therefore neither theology as
doctrine nor merely its historical memory, but a non-substantially
theological ratio: a formal and analogical structure through which
sovereignty, representation, legitimacy, exception, visibility, and
political unity remain conceptually intelligible under secular con-
ditions. Political theology thus emerges not primarily as a doctrine
of theological foundations, but as an account of the formal condi-
tions under which political authority remains intelligible after its
successive displacements.

To establish this argument, the chapter combines conceptual
history with close textual interpretation, reconstructing the inter-
nal coherence of Schmitt’s jurisprudence across writings conven-
tionally assigned to distinct phases of his intellectual development.
Its argument unfolds in four interconnected movements. The first
traces the historicity of the political through the confessional con-
flicts of early modern Europe and the subsequent differentiation of
state and society, establishing the historical conditions under which
political autonomy emerged. The second examines the logic of
the political in relation to the excessive processes of depoliticiza-
tion. It thus reconstructs political agnosticism as an expression of
the erosion of political unity and the declining public visibility of
the state, before examining the reciprocal movements of contrast
and intensification through which political antagonism acquires
existential significance and institutional determination. The third
investigates political theology and the problem of secularization,
tracing the theological genealogy of modern political concepts and
the transformations through which they acquire an autonomous
juridico-political function. The fourth identifies the underlying
ratio of this transformation, showing how theological forms, once
displaced from their original doctrinal context, continue to orga-
nize the conceptual intelligibility of political authority under secu-
lar conditions.
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The significance of this reconstruction extends beyond the
interpretation of Schmitt to a constitutive problem of political
modernity: how political authority remains conceptually intelli-
gible after the displacement of the theological horizon that once
sustained its legitimacy. The question is therefore neither whether
modern politics has emancipated itself from theology nor whether
theology survives as the concealed substance of political order. Tt
concerns the conditions under which political authority continues
to acquire visibility, claim legitimacy, and establish binding force
when its former theological grounds no longer command public
authority. From this perspective, the autonomy of the political
emerges neither through the severance of every relation to theolo-
gy nor through the preservation of theology under another name.
It arises through a historical transformation in which theological
doctrine relinquishes its public authority while the formal and an-
alogical structures through which political authority became intel-
ligible continue to organize the conceptual grammar of modern
political legitimacy.

1. History

The Concept of the Political emerged during the final years of the
Weimar Republic, when the authority of the state appeared in-
creasingly fragile and the distinction between state and society was
progressively dissolving. Schmitt later recalled composing its first
version in 1927 under conditions of considerable intellectual and
political urgency. As Reinhard Mehring observes, the compressed
circumstances of its composition reflected the conviction that the
very possibility of the state had entered into crisis (Mehring, 2022,
pp- 201-204). The problem was therefore not merely one of con-
ceptual clarification. It concerned the conditions under which the
political could still be distinguished and understood when the in-
stitutional order that had historically embodied it was losing its au-
thority.
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The immediate target of Schmitt’s diagnosis was a jurispruden-
tial and political rationality increasingly organized around statu-
tory positivism, parliamentary proceduralism, and administrative
neutrality. These tendencies transformed public authority into a
system of technical rule-application and social administration, ob-
scuring the character of political power as an act of public decision.
Schmitt had already developed the conceptual premises of this
critique in his Bonn lectures of 1926-1927, where he challenged
the reduction of legal authority to the formal validity of enacted
statutes. By detaching legal validity from the political decision that
sustains the unity of the juridical order, positivism obscured the
substantive conflicts and acts of authority upon which that order
ultimately depends (Schmitt, 1930, pp. 167—168). The problem
became particularly acute as the state lost its relative distinction
from society and was increasingly absorbed into the management
of competing social interests.

The central proposition of The Concept of the Political responds
directly to this predicament. Rather than treating the state as the
source of the political, Schmitt reverses their conventional rela-
tionship: political unity is the prior condition upon which the state
and its constitutional order depend (2018, p. 56). A constitution
cannot generate the political unity whose juridical form it estab-
lishes; it presupposes a collective capacity for decision that pre-
cedes constitutional determination. Legal validity consequently
rests not upon normative coherence alone, but upon an antecedent
political order capable of sustaining it. From this perspective, even
the controversial notion of homogeneity must be understood in ju-
ridical rather than moral terms: it designates a factual condition of
relative political unity, not an ethical ideal imposed upon the polit-
ical community. Schmitt’s retrospective explanation of the open-
ing proposition of the book confirms its intended intervention in
the history and contemporary problems of European public law
(2018, pp. 43-44). Its apparent abstraction conceals a historically
specific question: what makes a political and constitutional order
possible in the first place?
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The historical horizon of this question, however, extends far
beyond Weimar. Schmitt locates the emergence of the modern po-
litical order in the confessional conflicts of the sixteenth and sev-
enteenth centuries, when the disintegration of medieval Christen-
dom deprived inherited structures of authority of their capacity to
secure civil peace. Neither ecclesiastical unity nor imperial hierar-
chy could contain the antagonisms generated by religious division.
The resulting predicament compelled European political thought
to seck a basis of order that did not depend upon agreement over
contested theological truths. The search for neutrality was there-
fore not simply an intellectual preference for moderation or com-
promise. It expressed the historical necessity of reconstructing
political unity under conditions in which the former sources of
common authority had become irreconcilable. Schmitt’s account
of the transition to a neutral domain of natural theology, meta-
physics, morality, and law identifies the intellectual counterpart of
this transformation (2018, pp. 252-253).

Within this context, les politiques, particularly Machiavelli, Bo-
din, and Hobbes, articulated a conception of political unity capa-
ble of containing confessional division without restoring theolog-
ical consensus. Their significance lies in the transformation of the
grounds upon which civil peace could be secured: political order
was increasingly entrusted to a juridical and institutional authori-
ty capable of transcending religious antagonism. This development
accompanied the formation of the classical European state and the
jus publicum Europaeum, which established a historically specific
equilibrium by containing religious conflict within the territorial
state while regulating enmity among states through a common Eu-
ropean public law (2018, pp. 39-40). The achievement of this or-
der was not the disappearance of antagonism, but its political and
juridical delimitation. The state acquired its distinctive position
precisely through its capacity to establish an institutional boundary
within which internal conflict could be pacified and external con-
flict regulated.
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The French Revolution marked a decisive transformation of
this configuration. It unsettled the inherited identification of po-
litical authority with the institutional order of the classical state
by relocating the source of legitimacy and political agency in the
nation and the people. The consequences became increasingly pro-
nounced during the nineteenth century, as industrialization, mass
democracy, economic competition, and ideological mobilization
extended political conflict into the expanding sphere of society.
The state could no longer preserve its former distinction from
social forces or contain antagonisms within its established institu-
tional boundaries. Parliamentary representation and administrative
rationalization offered mechanisms for managing competing in-
terests, but could not restore the political unity upon which the
classical state had depended. Enmity was no longer confined to
relations between states or mediated exclusively through public in-
stitutions; it increasingly penetrated the social order itself.

Schmitt’s diagnosis of the total state captures the institutional
consequence of this transformation. The total state is not simply
an omnipotent state extending its power over an otherwise sep-
arate society. It is a state whose distinction from society has pro-
gressively collapsed, leaving it exposed to competing interests
and demands that penetrate every domain of public authority. The
expansion of state activity thus coincides paradoxically with the
erosion of its specifically political capacity. As the state becomes
responsible for the regulation of increasingly heterogeneous social
conflicts, it loses the institutional distance from society that had
enabled it to maintain political unity. The problem is therefore not
an excess of state power in isolation, but the transformation of the
relationship between state and society through which the political
had acquired its classical institutional form.

This transformation also alters the operation of neutrality.
What had initially served as a means of containing confessional
antagonism increasingly becomes a principle for displacing sub-
stantive political judgment from public life. Schmitt’s critique of
‘political agnosticism’ addresses this development across several
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domains of modern thought. Universalist ethics recast political
distinctions as questions of moral evaluation; juridical positivism
identifies authority with the formal application of general rules;
legal purism secks to insulate the validity of law from the politi-
cal decisions upon which its institutional existence depends; and
humanitarian universalism tends to represent political enmity as a
deviation from an otherwise universal moral and legal order. These
positions differ in their intellectual premises, but converge in their
tendency to obscure the specifically political character of conflict.
Neutralization no longer merely contains antagonism within an
established political order; it increasingly denies the legitimacy of
the distinctions through which antagonism acquires political form.
The result is not the disappearance of conflict, but the growing
discrepancy between its actual intensity and the conceptual frame-
works through which modern society attempts to understand and
regulate it.

Schmitt’s later reflections on The Concept of the Political return
to precisely this discrepancy. By 1963, the historical configuration
associated with the classical European state had given way to a
more fragmented political world, shaped by technological accel-
eration, ideological polarization, and the expansion of universalist
international legality. The conceptual categories inherited from the
European state system could no longer be applied without attend-
ing to the transformations of the historical situations in which they
operated. Schmitt accordingly resisted both the construction of a
closed theoretical system and the abandonment of conceptual cri-
teria altogether. The task was to preserve the capacity for concep-
tual judgment by continually testing inherited distinctions against
changing political realities (2018, pp. 45-46). This methodological
position is essential to his conception of historicity: political con-
cepts remain necessary, but their application cannot be detached
from the historical transformations that alter their meaning and
scope.

The resulting problem concerns the changing relationship
between politics, the state, and the political itself. In the classi-
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cal configuration, the state monopolized the political, much as
the polis constituted the encompassing horizon of political life in
Aristotelian thought. The French Revolution and the subsequent
expansion of society progressively undermined this institutional
identification. Political activity and antagonism could no longer be
located exclusively within the state or understood through the tra-
ditional categories of statecraft. They increasingly assumed social,
economic, ideological, and transnational forms. Schmitt’s distinc-
tion between politics and the political responds to this transforma-
tion: whereas politics refers to historically variable practices and
institutional configurations, the question of the political designates
the dimension of collective antagonism that can emerge across
them (2018, pp. 51-52). The distinction does not separate two
independent realities; it makes it possible to understand how the
political can persist while the institutional forms through which it
was formerly organized undergo historical transformation.

The same historical process reconfigures the relationship be-
tween legality and legitimacy. As legal order adapts to the accel-
erating transformations of scientific, technological, and industrial
modernity, its claims increasingly detach themselves from inherit-
ed authority and historical continuity. Revolutionary consciousness
intensifies this tendency by construing the established order not
merely as an arrangement to be reformed, but as an obstacle to
be superseded. Schmitt draws attention to the resulting inversion
through Mignet’s observation that, “in revolutionary times, every-
thing belonging to the old order becomes an enemy” (2018, pp.
51-52). Legitimacy consequently becomes increasingly oriented
either towards the repudiation of the past or towards a projected
future whose normative claims are presented as sufficient grounds
for a new order. The problem is no longer simply how an estab-
lished authority maintains its legitimacy, but how political order
can claim legitimacy when the historical continuity that once sus-
tained it has itself become an object of political contestation.

The history of the question of the political thus reveals a double
transformation: the emergence of the modern state as a distinctive
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institutional form of political unity, and the subsequent dissolution
of the conditions that had enabled it to monopolize and contain
political antagonism. The historicity of the political consists nei-
ther in the recurrence of an invariant substance nor in the succes-
sion of self-contained institutional arrangements. It concerns the
changing conditions under which collective antagonism is distin-
guished, organized, and given juridical form. The autonomy of the
political must therefore be understood historically: not as the in-
dependence of an abstract sphere from society or other domains
of human action, but as the possibility of identifying a specifically
political dimension across changing configurations of collective ex-
istence. This historical reconstruction establishes the problem that
the following analysis of the political logic must address: by what
criterion can the political be distinguished when neither the state
nor the inherited institutional boundaries of political life can any
longer be taken as its sufficient measure?

2.The Intelligibility of the Political

The historical emergence of the political does not, by itself, ex-
plain how it becomes conceptually distinguishable or why Schmitt
attributes an autonomous logic to it. This requires an examination
of the conditions under which political reality can be recognized as
such. The problem becomes particularly acute in Schmitt’s diagno-
sis of “political agnosticism’, which concerns not simply the weak-
ening of political authority but the growing incapacity of modern
thought and institutions to identify the specifically political dimen-
sion of collective existence. Political agnosticism thus presents a
problem of intelligibility in two interconnected respects: the ero-
sion of political self-consciousness among the people and the de-
clining capacity of the state to render their unity publicly visible
through authoritative decision. As these two dimensions reinforce
one another, political unity becomes increasingly difficult both to
recognize and to represent. Schmitt’s reconstruction of the po-
litical responds to this predicament by recovering the criterion
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through which political distinctions become identifiable and antag-
onisms acquire determinate political significance. This reconstruc-
tion unfolds through two reciprocal operations, contrast and in-
tensification, which together explain the specificity and existential
force of the political.

Schmitt’s most explicit jurisprudential formulation of ‘political
agnosticism’ emerges in his engagement with Rudolf Smend’s Ver-
fassung und Verfassungsrecht (1928), particularly his criticism of what
he calls the agnosticism of organic theories of the state (Schmitt,
1930, pp. 180-181; Schmitt & Smend, 2010, pp. 58, 76; Bocken-
forde, 1991). The underlying concern, however, predates this con-
troversy. Already in Politische Romantik (1919), Schmitt had identi-
fied an aestheticization of political existence in which determinate
distinctions dissolve into an indefinite succession of possibilities,
leaving judgment suspended and decision without a definite ob-
ject. During the 1920s, this criticism gradually acquired a more
explicitly jurisprudential orientation. His engagements with stat-
utory positivism, organic theories of the state, and liberal consti-
tutionalism increasingly converged on a common problem: the
displacement of political judgment by forms of thought and insti-
tutional organization incapable of determining the unity they pur-
port to explain. The controversy with Smend therefore provides
not the origin of Schmitt’s diagnosis but its systematic articulation.
Political agnosticism designates the condition in which the distinc-
tion between state and society loses its political significance, while
the people and their institutions become progressively incapable
of recognizing and manifesting a common political unity (Schmitt,
1930, pp. 170, 180-181; Schmitt, 2018, p. 74).

The first dimension of this condition concerns the people. Po-
litical agnosticism does not denote psychological indifference or
the withdrawal of individuals from public life. Tts significance is
more precise: collective energies and social activities persist, but
they no longer crystallize into a politically self-conscious unity ca-
pable of judgment and decision. Schmitt locates this incapacity in
organic theories of the state, whose emphasis on historical conti-
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nuity, bureaucratic administration, and governmental development
displaces conscious political agency. Bureaucratic formalism, his-
toricism, and Gouvernementalismus thereby render political unity an
outcome of institutional processes rather than the expression of
a people capable of determining its common existence (Schmitt,
1930, p. 170). His dispute with Smend makes the constitutional
implications particularly clear. Smend presents the Bismarck-
ian constitution as an exemplary instance of integration precisely
because its unity operates without requiring explicit theoretical
reflection. Schmitt reverses the significance of this example. De-
spite its prolonged institutional stability, the Bismarckian order
had failed to integrate the German industrial working classes into
a genuinely conscious political community. Conversely, the dem-
ocratic constitution of Weimar could acquire integrative force
only through a prior political disposition among the people, which
Schmitt associates with the Gesinnung einer nationalen Demokratie.
The point is not that constitutional organization is dispensable, but
that no constitutional arrangement can manufacture the political
consciousness upon which its authority depends. Political unity
must already exist as a possibility of collective judgment before
it can acquire constitutional expression (Schmitt, 1930, pp. 170-
171).

The corresponding dimension concerns the state. As the peo-
ple lose the capacity to constitute themselves as a politically con-
scious unity, the state loses the capacity to make that unity pub-
licly present through authoritative decision and representation.
Schmitt’s analysis of neutrality is essential to understanding this
development, although it requires a historical distinction. In its
classical liberal configuration, the passive state was not necessarily
politically agnostic in the pathological sense. Its restraint presup-
posed a position of relative independence from society, enabling it
to maintain public authority without intervening in every sphere
of social life. The state could leave the resolution of social conflicts
to competing forces precisely because it retained the capacity to
determine the political framework within which those conflicts
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unfolded. Tts neutrality was therefore compatible with political
authority: the state remained sufficiently distinct from society to
preserve the conditions of their coexistence (Schmitt, 1930, pp.
73-74,179).

The transformation occurred when this historically specific ar-
rangement became a general normative ideal. Nineteenth-century
liberalism elevated neutrality from a constitutional technique into
a principle of political and intellectual life. Schmitt’s description
of this development as a religion of neutrality captures the decisive
change: neutrality ceased to be a means through which political
authority regulated social antagonisms and became an expecta-
tion that political authority itself should abstain from substantive
judgment (Schmitt, 2018, pp. 249, 256-257). The distinction be-
tween state and society consequently lost its former significance.
Rather than standing independently above competing social forc-
es, the state became increasingly dependent upon their contingent
equilibrium. Schmitt traces this transformation through the devel-
opment of pluralist theories of the state, which relocate political
unity within the interaction of organized social interests. In his
critique, the resulting state appears less as the institutional form
of political unity than as an intermediary among forces whose
claims it can neither authoritatively rank nor decisively reconcile.
His characterization of the stato agnostico captures the outcome: a
state reduced to the passive product of social balances, incapable
of determining the political form of the conflicts that traverse it
(Schmitt, 1940, p. 136).

The Weimar Republic represented the culmination of this
transformation. Its pluralist party structure, expanding adminis-
trative apparatus, and competing social claims progressively weak-
ened the state’s capacity to render political unity publicly visible.
The state became, in Schmitt’s formulation, the opposite of an
omniscient authority: an institution incapable of evaluation and
therefore politically agnostic (Schmitt, 1930, p. 180). By the end
of the 1920s, this condition had acquired a broader national signif-
icance. Political agnosticism was no longer confined to a particular
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constitutional theory or institutional arrangement; it had become
a general disposition through which public opinion itself was ren-
dered politically indeterminate, further complicated by the par-
ticular constraints of the Reparationsstaat (Schmitt, 1930, pp. 181,
183-184). The two dimensions of agnosticism thus converge. The
people cease to recognize themselves as a politically determinate
unity, while the state loses the capacity to represent such a unity
through authoritative public action. Political reality does not dis-
appear, but its meaning and institutional manifestation become in-
creasingly difficult to distinguish.

This diagnosis brings into focus the methodological question
underlying Schmitt’s jurisprudence: under what conditions can
political reality be distinguished from the other dimensions of col-
lective existence? His answer begins with the necessity of clear
distinctions, klare Unterscheidungen. For Schmitt, the inability to
distinguish is not merely a defect of analytical precision. It com-
promises the possibility of recognizing the specific character of
political phenomena in the first place. The political cannot be ade-
quately understood if its criterion is assimilated to those of morali-
ty, economics, aesthetics, or other relatively autonomous domains.
The methodological imperative of distinction therefore concerns
the conditions under which political reality becomes conceptually
identifiable. Schmitt’s later maxim distinguo ergo sum gives this con-
viction an especially concise expression: distinguishing is not sim-
ply an operation performed by an already constituted subject, but
a condition of the subject’s capacity to apprehend and determine
its existence (Schmitt, 2015, p. 240). The importance of distinc-
tion in his jurisprudence consequently extends beyond the classi-
fication of political phenomena. It concerns the very possibility of
conceptual determination (Schmitt, 2015, p. 27; Miiller, 2003, p.
56; Meierhenrich & Simons, 2016, pp. 15-21, 59).

The friend-enemy distinction provides the decisive criterion
for this determination. In The Concept of the Political, Schmitt does
not identify the political with a particular institution, subject mat-
ter, or substantive purpose. He asks instead whether the political
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possesses a distinction proper to itself, irreducible to those that
govern other domains of human thought and action. Just as mo-
rality is ordered by the distinction between good and evil, aesthet-
ics by the beautiful and the ugly, and economics by the profitable
and the unprofitable, the political is constituted by the distinction
between friend and enemy (Schmitt, 2018, p. 76). Its autonomy
therefore does not depend upon the existence of a separate sphere
insulated from other forms of collective life. It resides in the spec-
ificity of the criterion through which political association and dis-
sociation become recognizable as such. The friend-enemy distinc-
tion identifies the point at which a collective opposition acquires
a specifically political meaning, without requiring that the groups
involved be defined by any predetermined moral, religious, eco-
nomic, or cultural content.

The distinction nevertheless requires further clarification. If
political agnosticism obscures the political by dissolving deter-
minate distinctions, the recovery of political intelligibility cannot
consist merely in naming the friend and the enemy. It must also
explain how antagonisms originating in different domains acquire
political significance and why some distinctions become decisive
for collective existence while others remain confined to their re-
spective spheres. This is where the second dimension of Schmitt’s
conceptual reconstruction becomes indispensable. The political
criterion is irreducible, but the conflicts through which it becomes
effective are historically and substantively heterogeneous. Its au-
tonomy must therefore be understood in relation to the plurality
of social life rather than through the assumption of an isolated po-
litical domain.

Schmitt’s account of the political develops through two re-
ciprocal operations that clarify this relationship: contrast and in-
tensification. Contrast establishes the specificity of the political by
distinguishing its criterion from those governing other domains.
It is through contrast that the political becomes conceptually de-
terminate: the friend-enemy distinction cannot be replaced by
moral judgments of good and evil, aesthetic evaluations of beau-
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ty and ugliness, or economic calculations of profit and loss. These
distinctions retain their relative autonomy, and the political cannot
be reduced to any of them without losing its own criterion. Con-
trast thus identifies the irreducibility of the political and prevents
another sphere from becoming the universal measure of collective
existence (Schmitt, 2018, pp. 68, 76-78; Schmitt, 1931, pp. 73-
75, 132-141; Sinaeian, 2020, pp. 104-105). The friend-enemy dis-
tinction is not simply one opposition among others. It becomes de-
cisive when a conflict reaches the intensity at which it determines
the possibility of collective association and dissociation.

Intensification, in turn, explains how such a distinction becomes
effective. The political does not originate in a self-contained do-
main of human activity. It draws upon conflicts arising in religious,
moral, economic, ethnic, and other spheres, none of which is
political by nature. They acquire political significance when their
intensity becomes sufficient to generate an effective grouping
of human beings as friends and enemies. Schmitt’s argument is
therefore not that political conflict possesses a predetermined sub-
stantive content, but that antagonisms arising from heterogeneous
sources can attain a degree of intensity at which they reorganize
collective existence according to the political criterion (2018, pp.
114, 118). Intensification explains how the political becomes his-
torically operative without reducing it to the particular substance
of the conflicts through which it manifests itself. It also clarifies
why political autonomy does not imply the independent origin of
political antagonisms. What matters is the degree to which an op-
position acquires the capacity to determine collective association
and dissociation.

Contrast and intensification are consequently neither indepen-
dent principles nor successive stages in the emergence of political
order. They are analytically distinguishable but mutually implicat-
ing operations. Contrast establishes what is specifically political;
intensification explains when and how a distinction becomes po-
litically consequential. Without contrast, political judgment loses
its criterion and becomes indistinguishable from the moral, eco-
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nomic, or other evaluations through which social life is organized.
Without intensification, the friend-enemy distinction remains an
abstract possibility without the existential force required to con-
stitute an effective political grouping. Their reciprocity explains
how the political can be at once irreducible in its criterion and de-
pendent upon the historically variable conflicts of collective exis-
tence. It is in this sense that Schmitt’s conception of the political
possesses an internal logic: its autonomy does not derive from the
isolation of a separate domain, but from the relationship between
the specificity of its criterion and the intensity through which that
criterion becomes effective.

The relationship between this logic and the institutional form
of political unity becomes particularly clear in Constitutional Theory
(1928), where Schmitt identifies ‘identity’ and ‘representation’ as
the two principles of political form (1928, pp. 204-208). Identi-
ty denotes the presence of the people as a political unity, capable
of recognizing and determining its common existence through its
political consciousness and will. Representation, by contrast, con-
cerns the public manifestation of that unity through governmental
authority. The state is therefore neither the mere expression of an
already complete social identity nor an autonomous institutional
apparatus that generates political unity through its own proce-
dures. It depends upon the reciprocal relationship between the
people’s political existence and the representative form through
which that existence becomes publicly present (1928, p. 214).

These constitutional principles illuminate the institution-
al implications of the logic reconstructed above, but they should
not be equated directly with contrast and intensification. The lat-
ter explain the conceptual and existential conditions under which
the political becomes identifiable and effective; identity and rep-
resentation articulate the problem of how political unity acquires
constitutional form and public presence. Their relationship is
therefore one of structural correspondence rather than simple
conceptual equivalence. The people must exist as a political unity
for representation to have an object and authority, while political
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unity requires representation if it is to acquire public visibility and
institutional permanence. Identity without representation risks
remaining politically inarticulate; representation detached from
identity loses the political unity from which its authority derives.
The constitutional problem thus reproduces, at the level of politi-
cal form, the central concern of Schmitt’s diagnosis of agnosticism:
the reciprocal relationship between the political consciousness of
the people and the public visibility of the state.

This connection also helps explain why the institutional dimen-
sion of Schmitt’s jurisprudence cannot be treated as an external
supplement to his conception of the political. Martin Loughlin’s
reconstruction of the law of the political, in particular, draws atten-
tion to the juridical conditions through which political autonomy
acquires institutional determination beyond the isolated sovereign
act (Loughlin, 2017, pp. 129-135; see also Loughlin in Meierhen-
rich and Simons, 2016, pp. 570-591). Carlo Galli, from a differ-
ent interpretive perspective, emphasizes the irreducible tension
between mediation and immediacy in Schmitt’s understanding of
modern political order (Galli, 2015, pp. 10, 44, 49; 2019). These
readings help disclose an important dimension of the argument:
the political cannot be adequately understood either as an existen-
tial decision detached from institutional form or as an institutional
order detached from the political unity that sustains it. The prob-
lem of political intelligibility therefore extends beyond the iden-
tification of the friend-enemy criterion to the conditions under
which political unity becomes juridically and institutionally man-
ifest.

Schmitt’s explicit engagement with institutional jurisprudence,
however, belongs to a subsequent stage of his intellectual develop-
ment. In the new preface to Political Theology of November 1933,
he places his jurisprudential position in closer proximity to the in-
stitutional thinking of Maurice Hauriou (Schmitt, 1922, pp. 7-9;
Mehring, 2022, pp. 344-353). His intervention is directed against
three reductions: normativism, which detaches legal order from
the political conditions of its institutional existence; decisionism,
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which isolates the sovereign act from the enduring forms through
which it acquires juridical permanence; and a pluralist institution-
alism that dissolves political unity into the competing forces of so-
ciety. Institution, in this later formulation, must mediate between
decision and norm without losing the political unity that makes
institutional order possible. This development clarifies the insti-
tutional implications of Schmitt’s earlier jurisprudence, but it also
marks a shift in the conceptual vocabulary through which he ap-
proaches political unity.

The significance of this shift becomes particularly apparent in
the triadic conception of Staat, Bewegung, Volk: Die Dreigliederung der
politischen Einheit (1933). Here the movement assumes a constitu-
tive position alongside state and people, modifying the ecarlier dual
articulation of political form and introducing a new relationship
between institutional authority, political mobilization, and collec-
tive unity (Schmitt, 1933; 1922, p. 8; Galli, 2010, pp. 22-23). This
development should not be read simply as the completion of the
conceptual architecture of the 1920s. It represents a historically
situated reconfiguration of its categories, one that exposes the dif-
ficulty of maintaining the distinctions upon which the earlier jur-
isprudential account had depended. The attempt to give political
unity a new institutional articulation thus raises a further question:
under what conditions can the conceptual determination of the
political be preserved when the very categories through which it is
articulated are themselves subject to historical and political trans-
formation?

3.The Juridical Intelligibility of Secularization and
Political Theology

The displacement of theology from its former position as the
public ground of political authority did not bring the conceptual
problems with which theological reflection had dealt to an end.
It changed the terms in which they could be formulated and re-
solved. The early modern neutralization of confessional conflict,
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which made possible the emergence of the modern state, inter-
rupted the direct political authority of competing theological doc-
trines. It did not, however, eliminate the questions of sovereignty,
representation, decision, exception, and legitimacy through which
political authority had previously been articulated. These questions
were increasingly reformulated within jurisprudence and the theo-
ry of the state. The problem is therefore not simply whether mod-
ern political concepts derive historically from theological ones,
but how their intelligibility is affected by the transformation of the
conceptual forms within which authority was once understood.
Secularization names neither an uncomplicated passage from the-
ology to politics nor the mere survival of theological ideas under
new names. It concerns a transformation in the conditions under
which political authority can be conceived, justified, and made in-
telligible.

This is the problem that political theology, in Schmitt’s strict
sense, makes available for investigation. Its point of departure is
the structural relation between theological and juridical thought,
not the persistence of religious doctrine within modern political
institutions. The analogies assembled in Political Theology (1922) are
significant precisely because they disclose a range of correspon-
dences between different conceptions of divine power and differ-
ent forms of political authority. The omnipotent God and the om-
nipotent legislator, divine power and sovereign authority, divine
omnipresence and the interventionist state, or the transcendent
God and the sovereign situated above both state and people: these
are not simply rhetorical comparisons. They indicate how particu-
lar configurations of theological thought correspond to particular
ways of conceiving the structure and exercise of juridical-political
authority (Schmitt, 1922, pp. 25-26, 43-47, 50-53; 2018, p. 132).
The same applies to the analogies between the deistic conception
of a God withdrawn from the world and the politically restricted
constitutional monarch, or between divine immanence and mod-
ern theories identifying the state or sovereignty with the juridical
order (Schmitt, 1922, pp. 52-53, 63-64).
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The breadth of this repertoire matters less as a collection of
individual examples than as an indication of the systematic prob-
lem they jointly disclose. Schmitt is not claiming that every po-
litical arrangement has a theological counterpart, still less that
juridical concepts are disguised theological propositions. The cor-
respondences concern the positions occupied by concepts within
different systems of thought: the relation between authority and
its source, between unity and multiplicity, between transcendence
and immanence, and between the general order and the power ca-
pable of intervening in it. Their historical contents may differ sub-
stantially, while the relations through which they become concep-
tually organized remain comparable. Political theology thus directs
attention away from the isolated resemblance between two con-
cepts and towards the conditions that make such correspondences
possible. Its object is not theological influence in the ordinary his-
torical sense, but the structural relationship between theological
and juridical modes of articulating authority.

The distinction becomes clearer when Schmitt’s approach is
considered alongside Hans Kelsen’s. In Gott und Staat, published in
the same period, Kelsen also identifies a striking correspondence
between theological and social or juridical problems. Yet the rec-
ognition of parallel structures does not lead the two thinkers to-
wards the same inquiry. Kelsen’s account situates the resemblance
within a broader analysis of the social and ideological conditions
under which theological representations arise (Kelsen, 1922, p.
261; Galli, 2019). Schmitt, by contrast, is concerned with what
this correspondence means for jurisprudence itself. The relevant
question is not whether theology and law can be explained through
a common social origin, but why their concepts assume structural-
ly comparable positions and what this reveals about the conceptual
constitution of political authority.

Schmitt’s later clarification of political theology is important
here. In 1970, he describes his undertaking as the work of a jurist
investigating the systematic structural affinity between theologi-
cal and juridical concepts, an affinity that matters not only for the
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history of ideas but also for legal theory and practice. He situates
this inquiry within the history and sociology of law, while recall-
ing the historical succession of the jurist to the canonist and of the
metaphysician to the theologian. Such succession, however, does
not settle the question of legitimacy. The institutional authority of
the theologian may have been displaced, but the demand for le-
gitimation remains an ineradicable feature of human and political
existence (Schmitt, 1970, p. 79). The significance of this formula-
tion is that it shifts the inquiry from the historical survival of theo-
logical propositions to the continuing problem of how authority
can claim validity and secure recognition. Political theology, un-
derstood as a Soziologie juristischer Begriffe, investigates the juridical
forms through which this problem is addressed after theology has
ceased to function as the generally accepted public foundation of
political order.

The distinction is consequential. If political theology were sim-
ply a genealogy of modern concepts, its explanatory task would
end once their theological origins had been identified. If it were
a theory of the persistence of religious substance, it would have
to demonstrate that modern juridical concepts retain some de-
terminate theological content. Schmitt’s inquiry requires neither
conclusion. It concerns the structural conditions under which con-
cepts of authority become intelligible across historically distinct
configurations of thought. The theological and the juridical remain
different modes of reasoning, and their historical relationship can-
not be reduced to identity. Yet their conceptual structures are not
wholly independent either. The task is to understand the form of
their relationship without collapsing their differences.

Hans Blumenberg’s intervention in The Legitimacy of the Modern
Age (1966) brings this difficulty into sharper focus. By challenging
the conventional secularization thesis, Blumenberg shifts attention
from the alleged transfer of theological contents to the possibility
of ‘structural analogy’ between conceptual positions in different
historical periods (1966, pp. 104-105). This reformulation is im-
portant because it distinguishes the question of historical deriva-
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tion from that of conceptual correspondence. Schmitt’s response,
however, gives the latter a ‘specifically juridical” significance. The
issue is not exhausted by establishing that two concepts occupy
comparable positions. One must also account for the kind of conti-
nuity that can obtain between them despite the historical displace-
ment of their original contexts. Schmitt therefore invokes the lan-
guage of succession, inheritance, and transmission, drawing on the
distinction between testamentary and legal succession. In his re-
sponse to Blumenberg, continuity is not simply the persistence of
an identical content; it is a relation that can be understood through
juridical categories even where historical transformation has taken
place (Schmitt, 2007, p. 125).

This recourse to juridical succession is more than an illustrative
metaphor. It indicates why the problem of secularization cannot
be resolved through a simple opposition between continuity and
rupture. A concept may change its doctrinal meaning, institutional
location, and historical function without thereby becoming entire-
ly unrelated to the conceptual structure within which it previously
operated. Conversely, the existence of a structural correspondence
does not establish that the later concept is merely a continuation
of the earlier one. What needs to be explained is the relation be-
tween transformation and continuity: how a juridical concept can
acquire a distinctively modern meaning while remaining intelligi-
ble in relation to a structure previously articulated in theological
thought. Schmitt’s disagreement with Blumenberg therefore con-
cerns not only the historical interpretation of secularization, but
also the adequacy of the conceptual categories through which con-
tinuity across historical change is understood (Herrero, 2015, pp.
157-164).

This problem also explains the importance of what Schmitt
calls the sachliche Frage in Political Theology. The question is not set-
tled by collecting analogies or identifying historical antecedents. Tt
remains open until the grounds of the correspondence itself have
been theoretically addressed. Schmitt’s criticism of jurists who in-
voke the state as though its existence could resolve questions of
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authority without further argument is directed precisely at this
short-circuiting of thought. The appeal to the state, like an unex-
amined appeal to the name of God, cannot substitute for an ac-
count of the conceptual problem at issue (Schmitt, 1922, p. 45).
Political theology is therefore negative in a particular methodolog-
ical sense: it does not offer a theological foundation for modern
law, but exposes the inadequacy of explanations that take juridical
authority for granted while leaving its conditions of intelligibility
unexamined.

The problem becomes especially acute in the relationship be-
tween legal norm and the authority that sustains the legal order.
A normativist conception of law secks to establish the validity of
legal rules through their place within a normative system. Yet the
question of how an order is maintained, who has the authority to
act in its name, and what happens when its ordinary conditions no
longer obtain cannot be resolved by reference to normative valid-
ity alone. Schmitt’s analogy between miracle and exception brings
this difticulty into view. The exception is not simply an event ex-
ternal to law; it reveals the limits of a conception of legal order
that cannot account for the authority required to decide upon the
conditions of its own application (Schmitt, 1922, pp. 16-17, 51).
The analogy does not make the juridical exception a theological
miracle in secular disguise. Rather, it draws attention to a structur-
al problem common to both fields: the relation between an estab-
lished order and the authority whose intervention becomes deci-
sive when that order cannot determine its own situation through
general rules.

A related historical dimension appears in Schmitt’s treatment
of the Katechon in The Nomos of the Earth. The figure of the restrain-
er belongs to a theological account of historical time, but Schmitt’s
use of it also concerns the political and juridical conditions under
which an order can be maintained against forces of dissolution.
Its significance cannot be confined to the survival of a particular
Christian doctrine. The Katechon gives expression to a problem of
historical authority: the power that holds back disorder and makes
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the continuation of a concrete political order possible. Schmitt
connects this problem to the historical configurations of European
public law and to the changing forms through which political unity
was sustained, including the medieval relationship between crowns
and cities (Schmitt, 1950a, pp. 25-32; 1950b, pp. 88-92; 1950c,
pp- 927-931; 2002, p. 31; 2015, pp. 47, 60). The historical trans-
formations of these institutions do not establish an uninterrupted
identity between medieval and modern political orders. They nev-
ertheless bring into view the recurring problem of the authority
that preserves an order through periods of conflict and transition.

The Katechon thus offers a particularly revealing instance of the
relation between theological language and juridical-political intel-
ligibility. Its significance lies neither in a direct translation of theo-
logical doctrine into a modern political institution nor in the claim
that a single institutional form has survived across epochs. It lies
in the way a theological figure can articulate a problem of political
order whose juridical and historical manifestations change. Read
in this light, Schmitt’s response to Blumenberg becomes more
precise. Secularization cannot be understood as the simple disap-
pearance of theology, but neither should every modern political
concept be treated as the continuation of a theological one. The
question is how historically transformed concepts remain related
through structures of authority, order, and legitimation, and how
that relation can be reconstructed without denying the discontinu-
ities that separate their respective contexts.

Political theology in its strict sense therefore offers a way of ap-
proaching the intelligibility of modern political authority without
reducing it either to theological substance or to a self-sufficient ju-
ridical system. It does not claim that modern politics is secretly
theological, nor does it seek to restore theology as the foundation
of public law. Its concern is with the conceptual relations that be-
come visible when theological and juridical thought are examined
together, and with the transformations through which those rela-
tions acquire new historical forms. Secularization is consequently
neither a complete break with the conceptual past nor the unin-
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terrupted transmission of an inherited doctrine. It is a process in
which the juridical rearticulates problems and structures previous-
ly formulated within theology, while establishing its own concepts,
institutions, and claims to authority. The autonomy of the politi-
cal must be understood within this tension: modern political con-
cepts possess a distinct juridical and political intelligibility, but the
conditions of that intelligibility cannot be adequately grasped by
treating them as wholly self-originating. The remaining question is
what formal relation makes this transformation possible: what, be-
yond the plurality of historical correspondences, accounts for the
internal coherence of the political and its relation to theological
thought. That question leads to the underlying ratio.

4. Orthogonality

The preceding analyses have approached the political from two
complementary directions. The historical inquiry established that
the political cannot be identified with any particular institutional
form, while the analysis of its logic showed that it possesses a cri-
terion irreducible to the domains in which collective life is other-
wise organized. The inquiry into political theology, in turn, traced
the juridical and theological structures through which authority
remains intelligible under conditions of secularization. These ar-
guments converge on a formal problem: how are the distinctive-
ness of the political and the intensification of collective relations
connected? The relation is one of orthogonality: The political takes
shape through the intensification of association and dissociation
across the horizontal plane of collective existence, but its spe-
cifically political character depends on a qualitative contrast that
cannot be derived from degrees of association or antagonism. The
contrast is not simply the most intense point on a continuum; it
belongs to a different dimension. Conversely, it becomes politi-
cally effective only insofar as it intensifies into an actual grouping.
Neither dimension is sufficient on its own. Their reciprocal rela-
tion constitutes the underlying ratio of the logic of the political.
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This formal structure also clarifies the significance of the anal-
ogies traced in Schmitt’s juridical and theological writings. Their
concern with the relations between the visible and the invisible,
institutional unity and plurality, authority and recognition is not
incidental to the development of his political thought. These are
different articulations of a recurring problem: how an order that
exceeds its immediate empirical manifestations becomes effec-
tive through concrete forms. The analogies do not establish a
theological foundation for politics, nor do they imply that polit-
ical concepts retain theological substance. They disclose a formal
correspondence between distinct domains in which the relation
between an order and its realization must be accounted for. The
political is not reducible to this theologico-political structure;
rather, the latter helps illuminate the formal conditions under
which political authority and unity become intelligible. The point
of the following reconstruction is therefore not to derive the po-
litical from theology, but to show how Schmitt’s early reflections
on juridical mediation, ecclesial visibility, institutional form, and
legitimacy disclose dimensions of the same problem that his later
account of the political renders explicit.

The problem is already present in Der Wert des Staates und die
Bedeutung des Einzelnen (1914). Schmitt approaches jurisprudence
through the question of how juridical validity becomes effective
in historical existence. The opening epigraph, Zuerst ist das Gebot,
die Menschen kommen spdter, establishes the priority of the norma-
tive order over its empirical bearers. His discussion of jus divinum,
understood in Catholic doctrine as a genuine ius, likewise places
juridical validity within an order that cannot be derived from the
contingent facts of human action (Schmitt, 1914, pp. 9, 77, 82,
102; Vinx & Zeitlin, 2021, pp. 16-17). Right neither originates in
fact nor receives its authority from force. It establishes the norma-
tive condition under which force can acquire juridical significance.
The state, accordingly, neither creates right nor merely enforces it.
It occupies an intermediate position through which the ideal order
of juridical validity becomes effective in concrete historical reality
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(Schmitt, 1914, pp. 50-51). Jurisprudence thus concerns neither
the autonomous validity of an abstract norm nor the empirical ex-
ercise of power in isolation, but the relation through which one
acquires significance in the other. This early formulation does not
yet articulate the political distinction. It establishes, however, a
problem of mediation that will recur in Schmitt’s subsequent re-
flections: the relation between an order that cannot be reduced to
its empirical realization and the forms through which it becomes
operative.

In The Visibility of the Church (1917), this problem receives a
more developed theological articulation. Schmitt examines visibil-
ity and invisibility not as two independent realities, nor as a sim-
ple opposition between external appearance and inner essence,
but as reciprocally constitutive dimensions of ecclesial existence.
The visible Church is neither the empirical residue of an inward
spirituality nor the external expression of a doctrinal substance.
Its visibility depends on what cannot be exhausted by immediate
presence, while the invisible becomes effective in communal life
only through concrete forms of mediation. Horizontally, this rela-
tion is enacted through ritual, oftice, architecture, and institutional
order, which give communal existence a determinate form with-
out reducing it to its empirical manifestations (Schmitt, 1917, p.
446). Vertically, it presupposes the distance between divine tran-
scendence and human finitude. The visible Church does not abol-
ish this distance but gives it a concrete form. Schmitt’s insistence
on the inseparability of the visible and invisible expresses precisely
this reciprocity (1917, p. 448). Neither can be understood inde-
pendently of the other, and neither can be absorbed into the other.

The significance of this relation extends beyond ecclesiology.
Visibility detached from invisibility degenerates into mere materi-
al presence; invisibility without visibility remains without effective
communal form. Schmitt’s criticism of the “Church of the visible”
concerns the paradox through which the rejection of mediation
produces an even more deceptive formalism (1917, p. 452). What
is at stake is not the transfer of an ecclesiological model to polit-
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ical institutions, but a formal problem that also concerns juridical
and political authority: an order becomes effective through forms
that make it present without exhausting the source of their sig-
nificance. In Constitutional Theory (1928), representation gives this
problem a specifically political articulation: it makes “visible and ac-
tual an invisible being through a publicly present being” (1928, pp.
209-210). Representation is not a procedural technique or norma-
tive mechanism but an existential relation. Its intelligibility derives
directly from the logic first elaborated in 1917. Schmitt’s refer-
ence to Emer de Vattel reinforces this point: A constitution does
not merely regulate authority; it renders the political unity of the
people visible through institutional form. Constitutional authority
thus rests on representation as mediated visibility rather than on
procedural normativity alone (Schmitt, 1928, p. 43).

Roman Catholicism and Political Form (1923) develops this logic
through the concepts of representation and complexio oppositorum.
The latter identifies the capacity of institutional form to hold to-
gether irreducible oppositions: unity and plurality, permanence
and adaptability, authority and mediation. Its function is not to re-
solve these differences into a higher synthesis or to neutralize them
through procedural accommodation. It is to sustain their relation
within a determinate institutional order. Schmitt’s description of
Catholicism as possessing a “specifically formal superiority over
the matter of human life” points to its capacity to shape historical
and social existence without being reducible to any particular ma-
terial interest (1923, p. 14). The Church’s significance, according-
ly, cannot be explained by its economic, military, or administrative
power. It is a juridical person whose institutional form exceeds the
logic of the corporation: a concrete, personal representation of a
concrete personality (1923, p. 31). Representation here is not the
principle from which the complexio oppositorum is derived. Rather,
it gives the latter a concrete institutional articulation: the unity of
the institution becomes present through a form capable of sustain-
ing plurality without dissolving it. The complexio oppositorum and
representation thus illuminate complementary aspects of the same
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formal relation. One specifies the capacity to hold opposites to-
gether; the other explains how their unity acquires a concrete and
publicly recognizable bearer.

The historical order of the Respublica Christiana provides a par-
ticularly revealing instance of this institutional structure. Its offic-
es and estates, from the Pope and Emperor to the monk, knight,
and merchant, were not simply positions occupied by individuals.
Their authority derived from their place within an order that ex-
ceeded the person exercising the office. The complementary struc-
tures of Empire and Priesthood sustained a differentiated unity in
which particular forms of authority belonged to a larger juridical
and metaphysical order (1950a, pp. 28-29). The Church furnished
the most developed institutional articulation of this arrangement.
The Pope, as vicarius Christi, exercised authority through juridical
and liturgical forms, while bishops, apostolic vicars, and parish
priests extended institutional mediation throughout communal life
(1917, p. 451; Schmitt, 1923, pp. 23, 36). What matters here is
not the theological content of this order as such, but the relation
between office, institutional form, and an authority that cannot be
claimed as the personal possession of the officeholder. Representa-
tion makes the unity of the order present; the complexio oppositorum
accounts for the institutional capacity to sustain that unity across
differences.

The miracle brings this problem of authority into particularly
sharp relief. Its significance lies in the way a visible event becomes
authoritative through its reference to an order that exceeds empir-
ical verification. The thaumaturgic powers attributed to medieval
monarchs, most notably the royal touch, were not simply specta-
cles performed by rulers. Their legitimating force depended on the
belief that the visible act manifested an authority not originating
in the ruler’s individual capacities (1928, pp. 282-283). The mira-
cle thus discloses a relation between act, source, and recognition:
the event becomes more than an empirical occurrence because it is
understood within a representative order. Belief is not an inciden-
tal psychological addition to the event; it is the condition through
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which its significance becomes publicly effective. The authority of
the ruler does not reside in the visible act alone, any more than
it resides in the individual who performs it. It emerges through
the relation between the office, the order it represents, and the
recognition that sustains that relation. In this respect, miracle and
belief disclose another articulation of the formal problem already
encountered in visibility and representation: the relation between
a concrete manifestation and the authority that cannot be reduced
to it.

Schmitt’s account of legitimacy in Constitutional Theory rein-
forces this point. His distinction between forms of monarchy and
forms of legitimacy is condensed in the proposition: Die legitime
Monarchie ist keine Art der Monarchie, sondern ein Fall der Legitimitdt
(1928, p. 285). Legitimacy cannot be inferred simply from the in-
stitutional form or factual possession of power. It depends on the
principle through which authority is recognized as binding. The
miracle is therefore not merely an historical illustration of monar-
chical legitimacy. It exposes the formal problem that legitimacy
presents in concentrated form: the visible bearer of authority can-
not, by virtue of its empirical existence alone, provide the ground
of its own validity. This also clarifies the structural affinity between
miracle and exception. Neither analogy entails an identity between
a supernatural event and a juridical situation. Rather, each brings
into view the limits of an order in which authority is thought to
follow exhaustively from the regular application of norms. The ex-
ception, like the miracle, makes apparent a dimension of authority
that cannot be generated by normativity alone.

Schmitt’s interpretation of Hobbes’s Leviathan (1938) sharpens
the relation between authority and belief under modern condi-
tions. Hobbes begins from what Schmitt calls a radikaler Agnostizis-
mus: no alleged miracle can be established with certainty, since the
event remains susceptible to illusion, deception, or fraud (1938, p.
82). This epistemological uncertainty does not eliminate the prob-
lem of the miracle. It shifts the question from the objective truth
of the event to the authority competent to determine its public
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status. Hobbes’s maxim Auctoritas, non veritas expresses this deci-
sionistic turn: what counts as a miracle is determined by sovereign
authority, which can command or prohibit belief in it (1938, p.
83).Yet this does not mean that sovereign command, considered in
isolation, exhausts the structure. The public efficacy of the decision
remains bound to the belief through which authority is recognized.
The miracle thus brings together two moments that must be dis-
tinguished without being separated: the decision that determines
its authoritative status and the recognition through which that de-
termination acquires efficacy. Neither can simply replace the oth-
er. The sovereign decision does not produce belief by conceptual
fiat, while belief alone does not establish the authority competent
to determine what counts as a miracle. Their relation discloses
the formal problem that runs through Schmitt’s earlier writings:
how an order becomes effective through a concrete determination
whose authority depends on a principle that the determination it-
self cannot produce.

This problem also clarifies Schmitt’s confrontation with legal
positivism. The positivist ambition to render legal order self-suffi-
cient seeks to confine juridical validity within the immanent oper-
ation of norms. Kelsen’s account of the relation between theology
and state theory acknowledges a structural analogy, particularly in
his treatment of the exception, but ultimately secks to contain the
problem within the autonomy of pure legality (Kelsen, 1922, pp.
263-284). Schmitt’s criticism concerns the presupposition that le-
gal order can account for the conditions of its own application and
authority. Kelsen’s analogy between legal monism and theological
‘pantheism’ is revealing in this regard (1922, pp. 276, 283-284),
as is his formulation that God and the world are identical in na-
ture (1922, p. 263). The issue is not that positivism secretly retains
theological doctrine. It is that the attempt to make legality wholly
immanent cannot eliminate the question of the authority through
which the legal order is maintained and applied. The exception
exposes this limit because the validity of general norms does not
by itself determine the conditions under which they can govern
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a concrete situation. The analogy between miracle and exception
therefore does not establish that secular law reproduces a super-
natural event. It shows that both disclose the inadequacy of an ac-
count that reduces authority to the regular operation of norms.

Schmitt’s later reflections on the miracle make the persistence
of this problem explicit. Where strict legality rejects exceptions,
mutations, voluntarism, and decisionism, the question of how
something genuinely new can arise within an order governed by
lawfulness becomes unavoidable (Schmitt, 1970, p. 88). The point
is not to establish the continuing presence of religious belief be-
neath secular legality. It is to show that the problem disclosed by
the miracle cannot be eliminated simply by excluding its theolog-
ical formulation. The formal question of authority returns wher-
ever an order must account for the conditions of its own contin-
uation and transformation. The miracle is therefore not merely a
historical precursor to the exception. It is a concentrated expres-
sion of a problem that the exception makes visible within juridical
order.

The theorem of the transfer of systematic conceptual struc-
tures provides a historical account of this persistence. In The Nomos
of the Earth (1950), Schmitt traces the transformation of inherited
theological and juridical forms as the European order gives way
to a modern international legal order. Such transformations can-
not be described either as the uninterrupted survival of premod-
ern categories or as their complete disappearance. These forms
are displaced and reconfigured within new historical and juridi-
cal conditions. Schmitt’s 1957 essay on Erich Przywara’s Analogia
Entis (1932) further clarifies the distinction between theological
Analogy and the analogical relations operative in jurisprudence.
Although he acknowledges Przywara’s critique of modernity,
Schmitt does not identify the juridical ratio with the theologians’
Analogia. Modern political thought no longer possesses a substan-
tive modus significandi through which divine attributes could be
directly mapped onto the theory of the state (Schmitt, 1995, pp.
573-591; Sinaeian, 2020, pp. 268-284). The continuity at issue is
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therefore neither doctrinal nor substantial. It lies in the persistence
of formal relations through which questions of authority, unity,
mediation, and legitimacy remain intelligible after the displace-
ment of theology as the public ground of political order.

The relation between this theologico-political genealogy and
the logic of the political can now be specified. The friend-enemy
distinction is not simply another instance of theological analogy,
nor can it be derived from the ecclesiological structures examined
above. The connection is formal, and it concerns the orthogonali-
ty of the political itself. The intensification of association and dis-
sociation takes place across the horizontal dimension of collective
relations. Yet no degree of intensity, considered by itself, establish-
es the specifically political character of a grouping. That charac-
ter depends on a qualitative contrast that cannot be measured as
a further degree of social proximity or antagonism. At the same
time, contrast remains politically indeterminate unless it acquires
force through the intensification of collective relations. The two
dimensions therefore condition one another without becoming in-
terchangeable. The contrast gives political significance to intensi-
fication; intensification gives the contrast historical and collective
efficacy. This is why the political cannot be reduced either to the
intensity of social conflict or to a distinction abstracted from the
relations through which it becomes effective.

The earlier juridical and theological analyses illuminate this
structure without providing its substantive foundation. The re-
lation between visibility and invisibility discloses how a form be-
comes effective through what it cannot exhaust. The complexio
oppositorum articulates the institutional capacity to sustain unity
across irreducible differences, while representation gives that uni-
ty a concrete public presence. Miracle and belief, finally, disclose
the relation between authoritative determination and the recogni-
tion through which it becomes effective. These are not equivalent
pairs, nor do they map neatly onto the two dimensions of the po-
litical. Their significance is that each reveals, in its own domain,
the inadequacy of reducing an effective order to either one of its
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terms. The analogical relations are thus neither decorative parallels
nor evidence of an underlying theological substance. They are his-
torically distinct articulations of a formal problem that helps make
the political logic intelligible.

The autonomy of the political consequently does not mean that
it is isolated from the other domains of human existence, or that
its logic can be understood independently of the historical forms
through which it becomes effective. It means that neither the hor-
izontal intensification of collective relations nor the qualitative
contrast that gives them political significance can be reduced to
the categories of law, morality, economics, or religion. Attempts
at neutralization may displace political distinctions into these do-
mains, but they cannot thereby abolish the relation between con-
trast and intensification. The political may reappear in a vocabulary
that claims to transcend it, and its distinctions may acquire new
forms under the language of humanity, legality, ethics, or econom-
ics. What matters is not that every domain is political in substance,
but that none can prevent its own distinctions from becoming po-
litically consequential. The Konsequenz des Politischen thus names
neither a philosophy of historical necessity nor an inexorable di-
alectic. It designates the formal consequence of the reciprocal op-
eration of contrast and intensification wherever collective relations
acquire a specifically political character.

The orthogonality of the political is therefore the point at
which the arguments of this chapter converge. Its historical au-
tonomy rests neither on the preservation of theological substance
nor on the elimination of every inherited theological and juridical
form. The analogies traced through Schmitt’s early writings and
later reflections show how authority, unity, and legitimacy remain
intelligible through formal relations that undergo historical trans-
formation. But the political has its own distinct logic: the recipro-
cal relation between a qualitative contrast and the intensification
through which it becomes effective. The theologico-political ge-
nealogy illuminates the conditions under which this logic can be
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institutionally and juridically articulated; it does not determine its
criterion. With this distinction in view, the historical question, the
logic of the political, and the problem of secularization can be un-
derstood as aspects of a single argument.

5. Conclusion

The historical variability of political forms poses a problem not
only for the institutional identification of the political but also for
the intelligibility of its distinctive logic. If the political cannot be
equated with the state, or confined to any historically given con-
figuration of public authority, its autonomy cannot be secured by
isolating it from the transformations through which political rela-
tions take shape. The argument developed here has been that this
autonomy is intelligible only in historical terms. What persists is
neither an invariant institutional form nor a substantive principle
standing outside history, but a distinct logic through which collec-
tive relations acquire political significance. Its coherence lies in the
reciprocal relation between qualitative contrast and intensification:
contrast distinguishes the political from other domains of human
association, while intensification gives that distinction concrete ef-
ficacy in the formation of collective groupings. Neither can be re-
duced to the other, and neither is sufficient on its own. The politi-
cal thus has its own logic without being historically self-contained.

This account also makes it possible to reconsider the relation
between political autonomy and political theology. The latter does
not provide the substantive foundation of the former, nor does the
autonomy of the political require that its theologico-political his-
tory be treated as incidental. Rather, political theology brings into
view a problem that becomes especially acute under conditions of
secularization: how authority can acquire juridical form, public
visibility, and institutional efficacy when its former grounds of in-
telligibility no longer command general recognition. Schmitt’s re-
flections on right and the state, ecclesial visibility, representation,
institutional form, miracle, and exception approach this problem
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from different directions. Their significance does not lie in estab-
lishing a continuous theological doctrine beneath modern political
concepts. They disclose the changing forms through which rela-
tions of authority, mediation, and recognition become intelligible
and effective. Secularization, on this account, is neither the simple
survival of theological substance nor its unqualified disappearance;
it entails a transformation in the conditions under which political
and juridical order can be grounded and understood.

The distinction between these two levels is essential. Political
theology illuminates the historical and juridical conditions under
which authority is articulated, mediated, and made effective; the
autonomy of the political concerns the irreducible logic by which
collective relations become specifically political. The former can-
not determine the latter, just as the latter cannot be understood
apart from the historical forms in which political authority be-
comes intelligible. The orthogonal relation between contrast and
intensification identifies what is distinctive about the political
without turning that distinction into an abstract criterion detached
from historical experience. Conversely, the theologico-political in-
quiry shows why the concrete articulation of political order cannot
be reduced to the application of norms or the reproduction of an
inherited foundation. The two inquiries therefore meet without
collapsing into one another: one specifies the logic of the political,
the other clarifies the historical and juridical conditions of its intel-
ligibility.

Schmitt’s achievement, and the difficulty that runs through his
work, lies in holding these dimensions together. The political is
historically constituted, yet not reducible to the particular forms
in which it appears; it has an irreducible logic, yet no existence
apart from the relations and institutions through which that log-
ic becomes effective. Its autonomy is therefore neither a claim to
timelessness nor an assertion of self-sufficient immanence. It is the
historically situated autonomy of a distinct mode of collective as-
sociation, whose intelligibility depends on the relation between
the qualitative distinction that makes a grouping political and the
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intensification through which that distinction acquires concrete
force. Political theology, in turn, makes visible the juridical and
institutional problem accompanying this process without supply-
ing its criterion. The result is not a reconciliation of politics with
theology, but a more exact account of their relation: the historical
transformation of the forms of authority does not abolish the dis-
tinct logic of the political, while that logic cannot be understood
apart from the changing conditions under which political order
becomes intelligible.
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CAPITULO 5

CARL SCHMITT’STHEORIES OF
DICTATORSHIP: FROM LEGAL
PACIFICATIONTO SOCIAL
HOMOGENIZATION

Lars Vinx!

ABSTRACT

This chapter offers a novel analysis of Carl Schmitt’s theory
of dictatorship, as developed in Schmitt’s 1921 monograph Die
Diktatur. The chapter describes the generic characteristics Schmitt
attributes to the institution of dictatorship, and it explains the
difference between commissarial and sovereign dictatorship as
well as the distinction between dictatorship and sovercignty. The
analysis shows that Schmitt’s conception of dictatorship is trapped
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in an ambiguity: Schmitt understands dictatorship both as creating
the conditions for the realization of the rule of law, conceived as a
context-transcendent ideal, and as laying the political ground for a
constitution that expresses the values associated with a particular
political community. The tension between these two conceptions
of the purpose of dictatorship is resolved, in later work, in favour
of the expressive conception, but this move makes it impossible to
uphold the claim that dictatorship can be justified by appeal to its
role in the realization of an ideal of legality.

Keywords: Carl Schmitt, Dictatorship, Sovereignty, Rule of
Law, Constituent Power

RESUMEN

Este capitulo ofrece un analisis novedoso de la teoria de la dic-
tadura de Carl Schmitt, desarrollada en su monografia de 1921,
Die Diktatur. El capitulo describe las caracteristicas generales que
Schmitt atribuye a la institucion de la dictadura y explica la dife-
rencia entre la dictadura comisarial y la dictadura soberana, asi
como la distincion entre dictadura y soberania. El analisis muestra
que la concepcion schmittiana de la dictadura esta atrapada en una
ambigiiedad: Schmitt entiende la dictadura tanto como aquella que
crea las condiciones para la realizacion del Estado de derecho, con-
cebido como un ideal que trasciende los contextos particulares,
como aquella que establece las bases politicas para una constitu-
cion que expresa los valores asociados a una determinada comuni-
dad politica. La tension entre estas dos concepciones del proposito
de la dictadura se resuelve, en sus trabajos posteriores, a favor de
la concepcion expresiva; sin embargo, este desplazamiento hace
imposible sostener que la dictadura pueda justificarse apelando a
su funcion en la realizacion de un ideal de legalidad.

Palabras clave: Carl Schmitt; dictadura; soberania; Estado de
derecho; poder constituyente.
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Introduction

Carl Schmitt’s theory of dictatorship (Schmitt, 1995; Schmitt,
2023a; Schmitt, 2023b) is widely recognized as a key aspect of
Schmitt’s oeuvre (see McCormick, 1997; Thiele, 2003; Dyzen-
haus, 2006, pp. 35-54; Nippel, 2011; Kelly, 2017; Pérez-Cres-
po, 2023), but it is not always well understood. Some of the most
prominent literature on Schmitt’s theory of dictatorship contains
serious misunderstandings. In particular, the literature is confused
about how Schmitt understood the relationship between dicta-
torship and sovereignty, and it is occupied, as a result, with pseu-
do-questions that do not contribute to a better understanding of
Schmitt’s ideas.

John P. McCormick’s widely-cited article “The Dilemmas of
Dictatorship’, for instance, claims that Schmitt’s 1921 book Dicta-
torship was intended to defend the commissarial “Roman institution
of dictatorship as a theoretical-historical standard for emergency
measures” (McCormick, 1997, pp. 163—164) against a conception
of sovereign dictatorship that the early Schmitt, or so McCormick
argues, associated with the communist idea of a dictatorship of the
proletariat. McCormick goes on to claim that Schmitt abandoned
his supposed hostility towards sovereign dictatorship only a year
later in Political Theology, a work that McCormick interprets as a
plea in favour of sovereign rather than commissarial dictatorship.
McCormick then asks how to explain this supposedly dramat-
ic shift. But the question is misguided. It arises from a mistaken
conflation of sovereignty with sovereign dictatorship — two notions
that Schmitt, as we will see, distinguishes sharply. The conflation,
in turn, stems from a failure to grasp that Schmitt takes all forms
of dictatorship, including sovereign dictatorship, to be commissar-
ial in character.

Duncan Kelly’s chapter on Schmitt’s theory of dictatorship in
the recent Oxford Handbook of Carl Schmitt is hung up on the very
same mistake. Kelly assumes that the fact that sovereign dictator-
ship “somehow exists both outside of and prior to the constitution
itself” must entail that “sovereign dictatorship certainly does not act
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under a commission” and is therefore “not commissarial” in character
(Kelly, 2017, p. 230), even while Schmitt, in Dictatorship, repeatedly
and explicitly affirms the opposite. Like McCormick, Kelly (2017)
seems to think it is obvious that sovereign dictatorship is to be iden-
tified with sovereignty, and then goes on to argue that the intention
of Schmitt’s reading of Article 48 of the Weimar Constitution was to
push the popular sovereign aside by placing the president of the Wei-
mar Republic as a “representative sovereign” in “the space occupied
by constituent power” (p. 237). The argument for this reading rests
on Kelly’s misinterpretation of Schmitt’s characterization of the con-
stituent power as “das unorganisierbar Organisierende” (p. 234; rough-
ly: that which is unorganizable but organizing). According to Kelly,
this description evinces a hostility towards the constituent power on
Schmitt’s part. Because the people are unorganisable, Kelly’s Schmitt
argues, they must be organised by a Hobbesian sovereign authority
if they are to be more than a disaggregated multitude. But the Ger-
man phrase “das unorganisierbar Organisierende” does not merely say
that the people cannot be organised—a claim that Schmitt (2008a)
will repeat in his later Constitutional Theory to argue that no consti-
tuted order can ever extinguish the constituent power of the people
and to claim that the exercise of constituent power cannot be bound
to predetermined procedural constraints (pp. 127—128). The phrase
also emphasises that the people are an organising force, the source of
constituted authority, which does not support the view that Schmitt
thought the constituent power needed organising by a Hobbesian
sovereign representative.

This is not merely a minor exegetical quibble. Interpretations
of Schmitt’s theory of dictatorship that identify sovereign dicta-
torship with Hobbesian sovereignty misunderstand what Schmitt’s
theory of dictatorship is meant to accomplish. The Schmitt of the
1920’s is aware that the classical early-modern conception of sov-
ereignty is dead. It is incompatible, for one, with a modern liberal
and democratic constitutional order. In a democratic age, which
is convinced that a constitutional order can only be justified by
appeal to the will of the people, it must also lack the necessary
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ideological support to be politically feasible. If sovereignty is to
remain relevant to constitutional theory, it must be given demo-
cratic credentials, and Schmitt’s theory of sovereign dictatorship
does that by arguing that sovereign dictatorship is the way in which
the constituent power of the people manifests itself (see Rubinelli,
2020, pp. 129—-135). Schmitt’s Dictatorship does not argue against
the theory of sovereign dictatorship as Marxist, it is intended to
suggest that those who oppose Marxism must adapt the theory of
sovereign dictatorship to their own purposes.

This chapter secks to clarify Schmitt’s theory of dictatorship.
The first part of the chapter offers an account of the legal-theoreti-
cal background to Schmitt’s theory of dictatorship. Schmitt’s theo-
ry of dictatorship, it will be argued, responds to the legal-positivist
critique of the classical theory of sovereignty. The second part of
the chapter provides an outline of the key elements of Schmitt’s
theory of dictatorship. It secks to explain the distinction between
commissarial and sovereign dictatorship and to show that Schmitt’s
theory of dictatorship is best understood as an attempt to reconfig-
ure the theory of sovereignty in a way that makes it applicable to
a modern constitutional and democratic political framework. The
third part of the chapter aims to assess the political intentions that
drive Schmitt’s theorizing on dictatorship.

The chapter’s main claim is that Schmitt’s theory of dicta-
torship is characterized, from the very beginning, by an internal
tension between two different understandings of the ends of dic-
tatorship. These competing understandings generate two different
theories of dictatorship — one that puts dictatorship in the service
of the rule of law and another that puts dictatorship in the service
of the self-assertion of a political community. During the 1920’
and early 1930’s, Schmitt puts increasing emphasis on the second
rather than on the first of these two theories of dictatorship. This
shift of emphasis, it will be argued, undermines the distinction be-
tween dictatorship and mere despotism that Schmitt was initially
concerned to defend. What makes the conception of dictatorship
that Schmitt eventually arrives at problematic, in the early 1930s,
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is not that it replaces the constituent power of the people with a
Hobbesian sovereign but that it articulates and affirms the exclu-
sionary logic of plebiscitary authoritarianism.

1. Schmitt and the Disappearing Sovereign

Carl Schmitt’s political and constitutional writings are famous
for a series of memorable one-liners. The most notorious is the
claim, offered as the first sentence of Political Theology, that the
“sovereign is he who decides on the exception” (Schmitt, 2005, p.
5). To grasp the point of the claim, it is important to understand
what question it is meant to address. The answer may appear obvi-
ous: the claim that the sovereign is he who decides on the excep-
tion responds to the question of who the sovereign is. This simple
answer, however, does not fully reveal Schmitt’s reasons for claim-
ing that the sovereign decides on the exception. The claim is not
merely intended to aid in the identification of the sovereign but
also to defend a further and highly controversial thesis. Schmitt’s
definition of sovereignty is meant to signal adherence to the view
that the existence of a legal order presupposes the existence of a
sovereign authority.

That latter thesis has a venerable pedigree in the history of le-
gal and political thought. It is articulated in the works of Bodin
(1992) and Hobbes (1996), two authors whom Schmitt discusses
at length and often favourably, and it forms the core of John Aus-
tin’s theory of law (Austin, 1995), with which Schmitt was famil-
far (see Schmitt, 2023a, p. xx). According to Austin, who took his
cues from Hobbes, laws are sanction-backed commands issued by a
sovereign who is habitually obeyed by the bulk of the members of
the society they rule but who does not pay habitual obedience to
anyone else, whether inside or outside their own society. If all laws
are sovereign commands, then there can be no law without a sov-
ereign. What is more, the power of a sovereign, Austin argued, is,
by definition, legally illimitable. To be subject to legal limitations,
a sovereign would have to be subject to a higher authority capable
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to issue commands to the sovereign, in which case the sovereign
would not be the (true) sovereign.

The theory of sovereignty, as H.L.A. Hart once put it, takes the
view that sovereignty is as essential to a legal order as having a back-
bone is to a man (Hart, 1994, p. 50). That assumption, however,
is no longer considered to be defensible among legal theorists. As
Hart argued in The Concept of Law, the theory of sovereignty cannot
account for important legal phenomena (see Hart, 1994, chapters
[I-1V): it fails to explain the continuity and persistence of laws,
the possibility of lawful succession, or the legal status customary
norms. The denial of the very possibility of legally limited supreme
authority, moreover, would appear to conflict with the indubitable
existence of constitutional systems that do not provide for or rec-
ognize a sovereign authority unbound from all legal constraint. The
law, Hart concluded, must be based on a fundamental rule, not on
a sovereign decision; a rule that authorizes legal authorities, in the
first place, to take decisions that have legal effects. The fundamental
rule of a legal system might, Hart conceded, empower a supreme
legislator to legislate without being subject to any material con-
straints. But it might equally provide for a constitution that imposes
constitutional limitations even on a society’s highest political au-
thorities or that distributes the powers of sovereignty to a plurality
of different organs of state. The claim that a sovereign is necessary
for the existence of legal order is to be rejected.

The Schmitt of Political Theology, of course, could not have been
aware of Hart’s attack on Austin’s theory of sovereignty (Hart’s
Concept of Law was first published in 1961). He was familiar, how-
ever, with very similar critiques of the theory of sovereignty in the
German-language jurisprudential literature of the late 19t and
carly 20th century. The prevailing positivist tendency in German
public law associated with Paul Laband attributed sovereignty not
to a sovereign person but to the state, understood as an institu-
tion constituted by legal norms (see Stolleis, 1992, pp. 102—109).
Hans Kelsen radicalized this view to the thesis that the law and the
state are identical, and that sovereignty is to be identified with the
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autonomy of positive law. To say that a state is sovereign, in this
view, is to say that its law, as identified by recourse to a basic norm,
is self-validating (Kelsen, 1920, chapters 1—4; Kelsen, 1925, pp.
71-76; Kelsen, 1928, pp. 114-204).

Kelsen presents his reformulation of the theory of sovereignty
as a descriptive insight into the nature of legal order not bound
to any time and place or committed to any political interest. He
argued that the theory of sovereignty, in its original form, had, by
contrast, been an ideology rather than a scientific theory. It had de-
fended the flawed claim that the existence of legal order depended
on a sovereign authority endowed with the power to unbind itself
from the law to bolster the authority of monarchy and to put lim-
its on the democratization of the state (see Kelsen, 2008, pp. 125—
137). Kelsen’s legal theory, the Pure Theory of Law, did not, or so
Kelsen argued, carry any political implications. But it supported
the conclusion, like Hart’s later version of positivist legal theory,
that a legal system could exist and function without a sovereign.
Autocracy, in Kelsen’s view, cannot be justified or defended as a
precondition of legal order.

Schmitt’s claim that the sovereign is he who decides on the ex-
ception aims to revive the theory of sovereignty in the face of such
positivist critique, but in a different form than the one it had taken
in Hobbes. Though the classical theory of sovereignty, as presented
by Hobbes, attributes a wide range of powers to a sovereign, its
focus is very much on the power of legislation. The sovereign is
presented, first and foremost, as a lawmaker who is empowered
to make and unmake laws as he sees fit, without being hampered
or constrained by the customary privileges of estates (see Hobbes,
1996, p. 231). But despite its emphasis on legislation, the classical
theory of sovereignty does contain the germ of Schmitt’s emphasis
on the connection between sovereignty and the exception. Hobbes
contrasts a condition of lawful governance with a state of nature or
a state of civil war. The laws of a sovereign have application only to
those who acknowledge their subjection to a sovereign and have
thus entered the pacified condition of civil society. The sovereign
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retains the power to treat persons unwilling to submit to the law
as enemies rather than subjects, and then to use the means of war
to repress them (see Hobbes, 1996, p. 216). It is this aspect of the
Hobbesian theory of sovereignty Schmitt seized on.

This shift of emphasis responds to the fact that modern con-
stitutions do not typically provide for a sovereign legislator en-
dowed with an untrammelled power to make and unmake laws.
However, modern constitutions still rest on a condition of social
peace. Peace, Hobbes argued, does not consist in the mere absence
of fighting. There is peace only where one can trust that hostilities
will not break out (see Hobbes, 1996, pp. 88—89). For that to be
the case, all important social groups must accept a society’s basic
arrangements and must trust each other to do so. Legal order may
have no need for a sovereign legislator, but it does have a need for
a sovereign pacificator, a person or institution capable to step for-
ward in a situation of crisis and to suspend the law to safeguard or
to restore a condition of normality (Schmitt, 2005). The claim that
legal order requires a sovereign can thus be restated as the claim
that a legal order rests on a condition of normality which must
be guaranteed by an authority that is capable of taking a decision
on the exception, should the condition of normality be threatened,
and then to take the action that is necessary to restore it without
being hampered by constraints imposed by legal norms. Where
there is an authority capable of taking the decision on the excep-
tion, the normal operation of the law is conditional on the tacit
acceptance of that authority. Hence, the claim that the sovereign is
he who takes the decision on the exception.

One motive for this shift from a focus on the power of legis-
lation to the focus on the power to decide on the exception is to
make the theory of sovereignty more descriptively plausible. The
attempt to identify a person or institution who possesses the abili-
ty to decide on the exception appears more promising, in the face
of modern, liberal and democratic constitutional conditions, than
the attempt to identify a sovereign legislator. The reappearance of
sovereign authority in an emergency, Schmitt argued, indicates
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that liberal constitutionalism has merely suppressed but not solved
the problem of sovereignty (Schmitt, 2005; for a recent systematic
overview on the topic see Kaiser, 2020). It was therefore unsur-
prising that the constitution of the Weimar Republic, for instance,
did provide for an authority, the President acting with parliamen-
tary approval, that was capable, under the infamous article 48 of
the Weimar Constitution, of deciding on the exception (see Rossit-
er, 1948, pp. 31-73).

Of course, a contingent fact about a particular constitution
cannot validate a theory of sovereignty which is intended to make
a general claim about all instances of legal order. The theory of
sovereignty, it might be argued, remains descriptively implausi-
ble even after the shift from a focus on legislation to a focus on
the exception. The claim that the existence of legal order presup-
poses a sovereign authority capable of deciding on the exception
conflicts, it would seem, with the fact that there are constitutional
systems that do not provide for an authority capable to bring about
a wholesale suspension of legal order and that have nevertheless
enjoyed long-term stability.

This objection would be decisive if Schmitt’s theory of sov-
ereignty were purely descriptive. Schmitt’s attempt to revive the
notion of sovereignty, however, is linked to a normative concern.
Where there is no sovereign who can decide on the exception,
there may be laws, but those laws may come to apply to a social
condition that is abnormal, in the sense that there is no consensus
among all key social groups about a society’s proper form of life. In
that case, the application of laws, as made in democracy by a mere
numerical majority, is bound to amount to little more than the op-
pression of one part of society by another, to what Schmitt often
describes as the ‘indirect rule’ of one social faction over another
(see Schmitt, 2004, pp. 30—32; Schmitt, 2008b, chapter VI). A
condition of normality or sufficient homogeneity, in other words,
is required for the legitimate applicability of laws. And if a situation
of normality can only be guaranteed by a sovereign who can decide
on the exception, we arrive at the conclusion that the existence of
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a legitimate legal order is guaranteed only where there is a sover-
eign who can decide on the exception.

Schmitt’s attempt to revive the theory of sovereignty faces a further,
ideological challenge. Any constitutional framework stands in need
of justification, and the only source of justification currently avail-
able, Schmitt argues, is the appeal to the constitution’s production
by the constituent power of the people. We live in a democratic age,
if not always in political reality, then at least in ideological terms.
To be legitimate, a constitutional framework must be perceived to
express the will of the people (see Schmitt, 2008a, pp. 125-139).
The role of the sovereign who is to decide on the exception can
therefore no longer be occupied by an absolute monarch whose au-
thority is grounded in traditional, religious or dynastic legitimacy.
Sovereign authority must be linked up with a democratic under-
standing of constitutional legitimacy.

It is at this point that the notion of dictatorship becomes rele-
vant. Since the institution of dictatorship, unlike that of established
monarchy, can be grafted onto a democratic constitutional order
and be defended by appeal to democratic ideology, it holds out the
promise to make sovereignty, understood as the power to decide
on the exception, at home in a modern constitutional framework.

2. Schmitt on the Nature and the
Forms of Dictatorship

It is easy to misread Schmitt’s Dictatorship (Schmitt, 2023a) by
assuming that it is a mere work of mere historical scholarship, in-
tended to do no more than to outline the historical genesis and
transformation of the institution of dictatorship. The book, howev-
er, pursues a more ambitious aim, as Schmitt himself points out at
the very beginning of the preface to the first edition (see Schmitt,
2023a, p. xiii). It is intended to offer a systematic analysis of the
nature of dictatorship. The results of that analysis are outlined suc-
cinctly in the preface to the first edition and then developed in
more detail in the several historical chapters of the book. In what
follows, T will reconstruct Schmitt’s analysis of the nature of dicta-
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torship. My aim in this section is not historical but systematic — to
understand the internal logic of Schmitt’s concept of dictatorship.

2.1The Commissarial Character of Dictatorship

Though he distinguishes between commissarial and sovereign
dictatorship, Schmitt argues that all forms of dictatorship, includ-
ing sovereign dictatorship, are commissarial in nature.

The claim that all dictatorship exhibits a commissarial char-
acter refers to two distinct but related features of dictatorship.
The first of these features might be called the ‘agential nature of
dictatorship’. Dictatorship, Schmitt argues, is always exercised
in someone else’s name. A dictator does not make use of a pow-
er which is their own but acts on behalf of some other person or
group. Or to use a piece of modern social-scientific terminology:
a dictator is always an agent, not a principal (see Schmitt, 2023a,
pp- 33—41 [for commissarial dictatorship] and 142—143 [for sover-
eign dictatorship]). The second and related characteristic of dicta-
torship is that dictatorship is not a permanent office to which the
person or group exercising dictatorial powers might have a legally
enforceable claim, like a civil servant who enjoys privileges of ten-
ure. A dictator is appointed or empowered by their principal, rath-
er, to accomplish some specific end. Dictatorship expires once that
end has been secured. To capture this characteristic of dictatorship,
we may say that dictatorship is always ‘task specific’ (see Schmitt,
2023a, pp. 11, 38-39, 132-134).

Schmitt argues that both commissarial and sovereign dictator-
ship exhibit both characteristics. Sovereign dictatorship, as much
as commissarial dictatorship, is both agential and task specific (see
Schmitt, 2023a, pp. 134, 142). As a result, both forms of dicta-
torship participate in the commissarial character of dictatorship,
notwithstanding the fact that Schmitt distinguishes between com-
missarial and sovereign dictatorship.

There is ample exegetical evidence that Schmitt is committed
to the claim that all instances of dictatorship bear a commissarial
character. For instance, Schmitt remarks in the preface that “ev-
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ery dictator is necessarily [...] a commissar” (Schmitt, 2023a, p.
xix). This remark is made right before the first mention of the dis-
tinction between commissarial and sovereign dictatorship. Schmitt
emphasizes that the sovereign dictator “remains a commissar”,
namely “an immediate people’s commissar”, that is, “a dictator who
also dictates to his principal without ceasing to legitimate himself
through him” (Schmitt, 2023a, p. xix). The discussion of the na-
ture of sovereign dictatorship in chapter IV of Die Diktatur, what is
more, makes it clear that sovereign dictatorship is task specific. It is
devoted to the aim of creating the conditions under which a novel
constitution, made in the name of the people, can come into force.
Even a sovereign dictator, then, does not act under their own au-
thority but claims to implement the will of a principal. Sovereign
dictatorship, as much as commissarial dictatorship, is therefore in
its nature impermanent.

2.2, Dictatorship as a Means to an End

Whatever else it may be, dictatorship is a mode of governance.
As such, Schmitt argues, it is characterized by what might be called
its ‘goal directedness.” Dictatorship, as Schmitt points out again and
again, is a means to the realization of an end (see Schmitt, 2023a,
pp- xvi, 11, 38—39, 131—134). That description alone, to be sure,
would not distinguish dictatorship from non-dictatorial forms of
governance that take place under the constraint of the rule of law.
Policing, for instance, is a means to the ends of bringing about pub-
lic security and of deterring and punishing crime, even while it is
constrained by legal requirements that protect the rights of those
suspected of criminal activity. What characterizes dictatorship, ac-
cording to Schmitt, is that all legal constraints on the permissible
means to achieve the relevant end fall away. In dictatorship, the
interest in the realization of the end alone comes to govern the
means. The effectiveness and efficiency of the means for reaching
the end is the sole standard for the evaluation of the suitability of
the methods employed in dictatorial action. Ideally, a dictator is
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empowered to take whatever measures they deem are necessary,
or most effective and efficient, to accomplish dictatorship’s ends.

Schmitt’s early discussions of dictatorship frequently emphasize
a point closely related to the goal directedness of dictatorship. What
dictatorship secks to accomplish, as we have seen, is to bring about
a particular kind of factual situation, namely a factual situation of
normality in which it becomes possible for legal norms to be legiti-
mately applied. Measures of dictatorship, Schmitt argues, are there-
fore likewise purely factual. A dictator does not exercise normative
powers of law-making or judicial decision that bring about changes
in the law as a normative order. Rather, dictatorship seeks to create
or maintain a state of factual social normality, by whatever means
necessary, a condition under which norm-regulated governance can
function legitimately (Schmitt, 2023b, pp. 249-254).

2.3 Dictatorship and the Law

The factual measures that characterize dictatorial action are
typically measures that the agents who perform acts of dictatorship
would not normally be authorized to employ. In many instances,
they are acts that would also, under ordinary conditions, be legal-
ly impermissible. But dictatorship, in Schmitt’s concept, does not
involve flouting the law or acting ultra vires, and neither are acts of
dictatorship to be regarded as culpable violations of the law. Rath-
er, they take place in a space of a-legality as opposed to illegality
(see Lindahl, 2013, pp. 13-42) which is created by a suspension
of legal norms that would otherwise condition and constrain the
powers of those exercising public authority. It is precisely because
dictatorship is linked with a state of exception, a state in which
the law is suspended, in whole or in part, that it is nevertheless
intimately connected to the law. This connection has two aspects.
Schmitt argues, first, as we have already seen, that the end of dic-
tatorship is to create or restore the conditions under which legal
norms become legitimately applicable. To create the conditions for
the rule of law is the end of dictatorship. Schmitt also holds, sec-
ond, that for some agent to be a dictator, they must be empow-
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ered by a “supreme authority”, by an authority, that is, that is “le-
gally capable of suspending the law and to authorize dictatorship”
(Schmitt, 2023a, p. xviii).

Schmitt does not argue, in other words, that any form of legal-
ly untrammelled action for the attainment of any end would qual-
ify as dictatorship. Dictatorship as goal directed action in a state
of exception stands in a dialectical relationship to the state of nor-
mality in which legal norms apply. It is functionally dependent, as
Schmitt puts the point, on what it negates:

The fact that every dictatorship contains an exception to a norm does
not imply the random negation of whatever norm. The internal dia-
lectic of the concept lies in the fact that it is precisely the norm whose
rule in historical and political reality is to be secured by dictatorship
that is negated. There can therefore be a contradiction between the
rule of the norm to be realised and the method of its realisation. In
legal-philosophical terms, this is the essence of dictatorship, namely
the general possibility of a separation of legal norms from the norms
of the realization of law. A dictatorship that does not make itself de-
pendent on success corresponding to a normative idea, but success
which must be brought about in concrete terms, and which therefore
does not have the purpose of making itself superfluous, is arbitrary
despotism. (Schmitt, 2023a, p. xvii [my translation])

For some exercise of power that is unconstrained by legal
norms to count as an instance of dictatorship, the end pursued by
that exercise of power must be the creation of a social condition
in which legal norms are (legitimately) applicable. Though it takes
place in a space of a-legality, dictatorship thus serves the cause of
the law. The potentially harmful forms of action a dictator will en-
gage in are justified only where they aim to create and restore the
factual social presuppositions of what one might call a ‘legally pac-
ified condition’.

The claim that dictatorship is something other than random
despotism because it serves to establish the conditions under
which legal norms become legitimately applicable refers back to
Schmitt’s early legal-theoretical works, which had already empha-
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sized the significance of the problem of the realization of law (see
Vinx & Zeitlin, 2021). But it raises an obvious question. If the law
was whatever the dictator claims it is, then dictatorship’s directed-
ness towards the end of creating a legally pacified condition would
fail to distinguish it from random despotism. For the claim that
dictatorship can draw justification from the fact that it prepares the
conditions under which laws can apply to have justificatory pur-
chase, one must commit to some objective conception of what
makes for a legally pacified condition, and one must assume that
that condition is inherently morally valuable.

Schmitt seems to acknowledge this point, in the preface to
Dictatorship, in an interesting remark on Rudolf von Thering’s view
of the relation between the law and its ends. Schmitt claims that
dictatorship marks “the unleashing of purpose from the law”. Tt is
characterized by the fact that it pays no attention to “the opposing
will of a legal subject”, although respect for the will of the legal
subject is otherwise “essential to law” (Schmitt, 2023a, p. xviii).
But Schmitt then goes on to argue, turning against Thering, that it
would be wrong to conclude that the law is nothing but a means to
attain whatever ends a ruler might choose to pursue:

However, he who sees in the core of all law nothing but yet another
purpose is not at all capable of finding a concept of dictatorship, be-
cause for them every legal order is only latent or intermittent dicta-
torship. Jhering expresses himself as follows (Zweck im Recht 113 251):
law is a means to an end, to the existence of societyj; if the law proves
incapable of saving society, force intervenes and does what is necessary.
That, then, is the “rescuing deed of state power” and the point where
law flows into politics and history. Speaking more precisely, however,
it would be the point at which the law would reveal its true nature and
at which the restrictions of its purely purposive character, which may
perhaps have been approved for mere reasons of expediency, would
cease. War against the external enemy and the suppression of internal
unrest would not be exceptional circumstances, but the ideal or nor-
mal case in which the law and the state unfold their inner purpose with
immediate force. (Schmitt, 2023a, p. xviii [my translation])
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Schmitt suggests his observations about the implications of
Thering’s view amount to a reductio ad absurdum of the latter. If
the law, rather than being an end, was itself nothing but a mere
means to some other end — an end such as the aggrandizement
of the state’s power or the elimination of dissent — then it would
be impossible, Schmitt claims, to draw any meaningful distinc-
tion between lawful governance and dictatorship, since dictator-
ship would then no longer be exceptional. Dictatorship would no
longer have a distinctive purpose, the creation of a legally pacified
condition, but would serve the same ends, whichever they may
happen to be, as governance by law. It would follow that dictator-
ship could be characterized only by reference to the fact that it is
unbound from legal constraint, not by its ends. We may add that
lawful governance would no longer be normal. It would be jus-
tified only for so long as it turned out to be a more effective and
efficient means than the use of a-legal measures to attain whatever
ends those in control of the state might wish to pursue.

As it stands, Schmitt’s critique of Thering seems to beg the key
question. It is true that Thering’s approach robs dictatorship of the
distinctive character Schmitt wishes to attribute to it. But that is a
mistake, one might respond, only if Thering goes wrong in claiming
that the law (like dictatorship) is nothing more than a means to the
ends the state may wish to pursue rather than an end in itself. The
claim that law is just a means to an end denies that the rule of law
has intrinsic moral value. If that denial is correct, then it makes no
sense to criticize Thering for not acknowledging that dictatorship,
to be legitimate, must serve the end of securing the rule of law.
Legally constrained and legally unconstrained governance would
both have to be evaluated by appeal to the question which mode of
governance, given the factual circumstances, best serves the ends
that political rulers wish to accomplish.

To avoid begging the question against Thering, Schmitt would
have to defend the claim that the law must never be a mere means to
an end, but must itself be the end, the end that justifies dictatorship.
He would have to offer a defence of the view, in other words, that
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a legally pacified condition is intrinsically morally valuable. While
Schmitt appears to recognize the commitment in his discussion
of Thering, he does not address the question of the value of rule of
law head-on and remains content, as in other early legal-theoretical
works (see Vinx & Zeitlin, 2021), with the vaguest of suggestions —
in this instance, with the claim that it is essential to legal governance
to show a respect for the will of the subject of the law that would be
incompatible with Thering’s utilitarian perspective.

Let us move to the second way in which dictatorship is connect-
ed to the law, to the claim, that is, that for some agent to be a dic-
tator, they must be empowered by a “supreme authority” which is
“legally capable of suspending the law and to authorize dictatorship”.
To argue for this claim, Schmitt points out that the directedness of
dictatorship towards the end of the creation of a legally pacified con-
dition is not by itself sufficient to make dictatorial action acceptable:

The justification for dictatorship, which lies in the fact that it ignores
the law, but only in order to realise it, is therefore meaningful in terms
of content, but is not yet a formal derivation and therefore not a jus-
tification in the legal sense, because even the best real or supposed
purpose cannot justify a breach of the law, and the creation of a state
of affairs that corresponds to the principles of normative correctness
does not yet confer legal authority. The formal characteristic lies in the
empowerment [of the dictator] by a supreme authority that is legal-
ly capable of suspending the law and authorising a dictatorship [...].
(Schmitt, 2023a, p. xviii [my translation])

Let me draw out one important implication of this second con-
nection between dictatorship and the law. As we have already seen,
Schmitt holds fast to the claim that dictatorship is inherently agen-
tial. If dictatorship is inherently agential, then dictatorship requires
a principal who can authorize the dictator to engage in dictatorial
activity. The authorization involves a suspension of the law, creat-
ing the space of a-legality in which the dictator is to act. Schmitt
claims, in the passage above, that it is the principal, not the agent
or dictator, who authorizes that suspension. Given that Schmitt
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is committed to the view that it is the sovereign who decides on
the exception, we can conclude that the principal, the supreme
authority of which Schmitt speaks here, must be the sovereign. It
then follows as well that Schmitt distinguishes between dictator-
ship and sovereign authority, to the point of taking the two posi-
tions to be incompatible. A dictator, being an agent, can never be
a sovereign. A sovereign, being a principal, can never be a dictator.

2.4, Commissarial and Sovereign Dictatorship

Schmitt himself describes the distinction between commissari-
al and sovereign dictatorship as the key result of his analysis. Our
reconstruction thus far raises a question about that distinction we
must now attempt to answer. If all dictatorship is commissarial in
character, what is the difference between commissarial and sover-
eign dictatorship?

The answer to that query introduces a further element into the
framework of Schmitt’s theory of dictatorship. So far, we have em-
phasized that the end of dictatorship is to provide the social pre-
requisites for a legally pacified condition. We have also seen that
Schmitt is committed to the claim that a legally pacified condition
is intrinsically morally valuable. This claim suggests a kind of uni-
versalism about the normative appeal to legality; a universalism
that is characteristic of some of Schmitt’s theoretical forebears,
in particular of Hobbes (see Dyzenhaus, 2001; Vinx, 2012). What
is valuable about a legally pacified condition, it might be argued,
is that individuals enjoy the protections of the rule of law, under-
stood to comprise a set of standards of legality and natural justice,
coupled with the promise that the law will, at least in normal cir-
cumstances, be faithfully applied by the ruler. The value of a le-
gally pacified condition, in this perspective, is invariant across dif-
ferent instances of legal order. For individuals to avail themselves
of the benefit of the rule of law, a legal order must always follow
the same template for legal pacification. It must be committed to
respecting the principles of the rule of law as they have been de-
scribed in the jurisprudential literature (see Fuller, 1969).
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The novel element in Schmitt’s theory of dictatorship that un-
derpins the distinction between commissarial and sovereign dicta-
torship is the concept of constitution, and what comes with it, as we
shall see, is an element of contingency or particularity that strains
against the implicit universalism of the ideal of legal pacification.
The distinction between commissarial and sovereign dictatorship is
explicable easily enough once the concept of constitution is brought
into play: Commissarial dictatorship is dictatorship that is employed
to preserve or to restore an existing constitutional framework, by
preserving or restoring the social preconditions of the legitimate
applicability of its constitutional norms. Sovereign dictatorship, by
contrast, is dictatorship that is employed to establish the social pre-
conditions under which the norms that make up a novel constitution-
al framework can come into force (see Schmitt, 2023a, chapter IV).

Note that the appeal to an existing constitution or to a con-
stitution that is yet to be created subtly redefines the end of dic-
tatorship. Dictatorship is no longer taken to serve the end of the
creation of a generic legally pacified condition; an end that would,
presumably, be equally served by any stable constitutional order
(insofar as it is also a legal order). Rather, dictatorship is now tak-
en to serve the end of establishing what might be called a ‘con-
stitutionally pacified condition’. The legitimacy of commissarial
dictatorship depends on an appeal to the legitimacy of a particular
existing constitution that is to be preserved, while the legitimacy
of sovereign dictatorship depends on an appeal to a particular con-
stitution that is to be created.

It might have been less confusing for Schmitt not to speak of
commissarial and sovereign dictatorship but to use some other
terminology. He might have distinguished, for instance, between
a constitution-preserving and a constitution-creating dictatorship.
The reason to call sovereign dictatorship sovereign is nevertheless
intuitive enough: a sovereign dictator, though an agent, exercises
a power that is not derived from or bound to an existing constitu-
tion. Still, one must not be misled by Schmitt’s terminology. In a
sovereign dictatorship it is not the dictator who is sovereign. Rath-
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er, the dictator exercises the sovereignty of their principal. Sover-
eign dictatorship is the way in which the sovereignty or constituent
power of the people manifests itself.

It is to be admitted that the claim that dictatorship is inher-
ently agential is stretched to its outermost limit in Schmitt’s con-
ception of sovereign dictatorship. If sovereign dictatorship is to be
unbound from the existing constitution, a position of sovereign
dictatorship cannot rest on appointment or authorization under
rules provided by an existing constitution and the dictator cannot
be held accountable by any existing institution. The notion of sov-
ereign dictatorship is therefore unavoidably political. To success-
fully lay claim to the mantle of sovereign dictator, an agent must
enjoy sufficient de facto support from the members of their society
to declare a state of exception, to brush away the existing constitu-
tion, to reform society by dictatorial means, to then finally put in
place a novel constitution. If there is indeed sufficient public sup-
port for the actions undertaken by those who lay claim to sover-
eign dictatorship, their decision on the exception can be attribut-
ed to the people, as a supreme authority capable of authorizing a
wholesale suspension of law. The claim to sovereign dictatorship,
Schmitt argues, refers to a “genuine commission”, unlike the ap-
peal of the absolute sovereign to divine right, as it “appeals to the
ever-present people that can take action at any time” (Schmitt,
2023a, p. 142; for a contemporary rehearsal of the theme in a US
context see Posner & Vermeule, 2010).

Even if it is granted that sovereign dictatorship is genuinely
agential in character, Schmitt’s theory of dictatorship will be left
with a further question. The appeal to a particular constitution that
makes sense of the distinction between commissarial and sovereign
dictatorship puts pressure on the idea of an invariant and intrinsi-
cally valuable core of legality that is instantiated in every legal or-
der. Could a popular sovereign license the creation or the defence
of a constitution that conflicts with values implicit in the notion of
a legally pacified condition?
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It might be argued, of course, that the ideal of constitutional or-
der is as implicitly universal as the ideal of legal order, so that a con-
stitutionally pacified condition will always include and protect the
invariant core of legality. Some notable contemporary authors claim,
in this vein, that there is no real difference in content between the
ideal of a constitutionally pacified condition and the ideal of a legally
pacified condition (see Allan, 2013; Dyzenhaus, 2022).

Schmitt, however, moves down a different path, one that em-
phasizes the idea that constitutions have a content that is partic-
ular rather than universal, a content expressing the identity of a
specific political community. In consequence of this emphasis,
Schmitt prioritizes the second of the two conditions of legitima-
cy of dictatorship that have been distinguished above and moves
towards the claim that to have been authorized by the constituent
power or popular sovereign is not merely a necessary but a suffi-
cient condition of the legitimacy of acts of dictatorship. Though it
starts with an affirmation of the intrinsic value of legality, Dictator-
ship also contains passages in which Schmitt commits to the view
that the people, as constituent power, are entirely free to choose
any constitutional framework they prefer (see Schmitt, 2023a, pp.
139—140). The idea that a legally pacified condition is intrinsical-
ly valuable thus begins to be pushed aside by the claim that what
is intrinsically valuable is a constitutional order that expresses the
political identity of the people whose constitutional order it is.
This latter view is fully articulated in the 1928 Constitutional The-
ory (Schmitt, 2008a), a book that makes it clear that the rule of
law is secondary to the preservation of political homogeneity (see
Schmitt, 2008a, pp. 235-252). Conformity to the supposed will
of the people becomes the dominant standard of legitimate gover-
nance as well as of the justified use of dictatorial means.

The content of the notion of a constitutionally pacified condi-
tion, under this latter approach, is no longer invariant. It expresses
the pre-legal political identity of a particular political community
— which, in Schmitt’s view, is always defined by the exclusion of an
internal or external enemy (Schmitt, 2007) — and it is therefore
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no longer to be assumed that any constitutionally pacified condi-
tion will guarantee that all members of society can expect to be
protected by invariant principles of legality. The rule of law, rather,
applies only to those who belong to the group (compare the in-
terpretation of democratic equality given in Schmitt, 2008a, pp.
257-267). The justificatory connection between dictatorship and
the rule of law is weakened and the normative case for dictatorship
is hollowed out.

2.5. Dictatorship and Sovereignty

Some interpreters of Schmitt’s theory of dictatorship have
been taken in by an ambiguity of the phrase ‘sovereign dictator-
ship” which has led them to fail to realize that Schmitt argues that
a sovereign cannot be a dictator and a dictator cannot be a sover-
eign (McCormick, 1997; Kelly, 2017). The phrase ‘sovereign dicta-
torship’ might be understood to refer to dictatorial activity that is
exercised by a sovereign, to dictatorship by a sovereign. Sovereign
dictatorship, in this view, takes place whenever a sovereign is en-
gaged in governance unbound from legal constraints. But Schmitt
argues, as we have already seen, that a sovereign cannot be a dicta-
tor, that dictatorship and sovereignty are mutually exclusive posi-
tions.

A sovereign’s authority is not exercised on behalf of or in the
name of any other person, institution or group. A sovereign, ac-
cordingly, is not committed to or bound to purposes or ends that
are given to them by some other person, institution or group in
whose name they exercise their authority (see Schmitt, 2023a, pp.
7,26, 132, 134). A sovereign, to be sure, may initiate or engage in
dictatorial activity. The sovereign, Schmitt tells us, is he who de-
cides on the exception, and when a sovereign decides to suspend
the law, they may themselves use executive power to employ the
most factually suitable measures to achieve the restoration of a sit-
uation of social normality that makes legal norms applicable. But a
sovereign is not therefore a dictator, either commissarial or sover-
eign.
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This latter claim may strike the reader as strange und implausi-
ble. Surely, it might be argued, a sovereign who is engaged in dic-
tatorial activity is a sovereign dictator. Schmitt, however, explicitly
refuses to apply the term ‘sovereign dictator’ to a sovereign en-
gaged in dictatorial activity, as becomes clear, for instance, in his
extended argument for the claim that Oliver Cromwell was not a
dictator but a sovereign, though Cromwell undoubtedly engaged
in dictatorial activity (Schmitt, 2023a, pp. 127—137). Schmitt’s
reason for this refusal is simple: A true sovereign is a principal
whereas a dictator is always an agent. What makes a dictator a dic-
tator is not merely that they are engaged in exclusively goal direct-
ed activity unbound from legal constraints but that they are doing
so as an agent acting on behalf of some principal, with a view to
realizing a specific end the attainment of which would imply that
dictatorship must end.

Here is another way to approach the point. A sovereign decides
on the exception. A dictator does not have the power to decide on
the exception. This is most evident in the case of the commissarial
dictator whose role is defined by constitutional norms. The com-
missarial dictator is usually appointed by some other institution —
as the Roman dictator was appointed by the Senate (Lintott, 1999,
pp- 109—113) — or they are at least accountable for their dictato-
rial activity to some other institution that is legally empowered to
compel an end to dictatorial action. Even a sovereign dictator does
not, strictly speaking, possess the power to decide on the excep-
tion, as their decision to enter the state of exception to create the
conditions for the advent of a new constitution must, to qualify
as an authentic instance of sovereign dictatorship, be validated by
the acceptance and support of the people. Though this constraint is
purely political, Schmitt claims that it does limit what ends a sov-
ereign dictator can successfully pursue (Schmitt, 2023a, p. 142).

3. Schmitt’s Two Theories of Dictatorship

We have seen above that dictatorship, for Schmitt, is always
goal directed so that the end governs the means. We have seen as
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well that the end, if dictatorship is to differ from arbitrary despo-
tism, is not at the disposal of the dictator as agent. But is the end at
the disposal of the sovereign as principal?

Schmitt’s two theories of dictatorship give different answers
to this question. In the first version of Schmitt’s theory of dicta-
torship, the end is the creation of a legally pacified condition. In
the second version, the end is the creation of a constitutionally
pacified condition, which is understood to involve an element of
particularity not already contained in the ideal of a legally pacified
condition and perhaps standing in conflict with it.

It is the second version of the theory, not the first, that endows
the sovereign with an authority to freely determine the purposes
of legal and constitutional order. According to that version, a peo-
ple is free to give expression, in its constitution, to its particular
political identity, and this expression of identity is not subject to
evaluation from an external point of view (the central statement of
this position is Schmitt, 2008a, pp. 75—79). The first version of the
theory of dictatorship, by contrast, suggests that the legitimating
end of dictatorship is not up for grabs, even for the sovereign, but
given by a universal condition of legitimate governance, namely by
the demand that governance must take place, wherever possible,
in accordance with the rule of law. The sovereign’s decision on the
exception, in that version, must be taken with a view to the aim
to create or to restore the social prerequisites of a legally pacified
condition if it is to be legitimate, and what counts as such a con-
dition must be an objective matter and not for the sovereign to
decide, as Schmitt emphasizes in The Value of the State and the Sig-
nificance and the Individual (Schmitt, 2015). Even Political Theology,
which is often taken to be the most radical expression of Schmitt’s
decisionism, still speaks of a “Rechtsidee” or idea of right that is to
be realized by the sovereign (translated in Schmitt, 2005, p. 28,
somewhat infelicitously, as “legal idea”).

It might be argued that this contrast between Schmitt’s two
theories of dictatorship is overdrawn. At times, Schmitt attributes
a constituent power to the monarchic sovereign (see Schmitt,
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2008a, p. 129), which might be taken to suggest that a monarchic
sovereign is entirely free, as free as the popular sovereign, to de-
termine what purposes a legal and constitutional order is to serve.
But that claim strains against other elements of Schmitt’s descrip-
tion of the early-modern, non-democratic and absolute sovereign.
Schmitt often suggests that the central accomplishment of the
carly modern sovereign state was to bring about a legally pacified
condition that put an end to the vicissitudes of confessional civil
war (see Schmitt, 2008b). This example, I concede, does suggest
that the creation of a legally pacified condition may require a form
of social homogenization. Hobbes, for one, is committed to the
view that the creation of a legally pacified condition requires the
exclusion from society of religious groups whose doctrines compel
a rejection of sovereignty authority (Vinx, 2018). But Hobbes does
not take it that social homogeneity is desirable per se or that social
homogenization should be pursued even where the goal of legal
pacification does not require it. His theory of the laws of nature
implies, rather, that all social groups willing to submit to the au-
thority of the sovereign’s law are to be given an offer of inclusion:
denizens of the state of nature are required to lay down their right
to all things only on the condition that others will do the same. A
sovereign cannot expect obedience unless they offer peace and the
protection of the rule of law (see Hobbes, 1996, pp. 91-100).
Schmitt eventually takes his theory of dictatorship in a very dif-
ferent direction (see Vinx, 2015, 2019, for further discussion). The
constituent power of the people, in Schmitt’s view, is legally and
morally free to define a community’s identity in whichever way it
pleases. A sovereign dictator, by implication, is free to put in place
any constitutional framework provided only that they enjoy suffi-
cient popular support to prevail. A commissarial dictator, likewise,
is free to reinterpret an established constitutional order provided
only that they enjoy sufficient popular support to prevail. Exercis-
es of dictatorship are community-defining: those who object to the
constitutional framework the dictator seeks to defend or to estab-
lish, or those whom the dictator defines as aliens, do not belong
to the people as pre-legal constituent power and are therefore not
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entitled to the protections offered by a legally pacified condition.
The constitutional identity that animates exercises of sovereign
dictatorship might unilaterally exclude a social group even if its
members, like the German Jews, would have been perfectly hap-
Py to exchange the protection of the law against obedience to the
sovereign.

The first of the two versions of Schmitt’s theory of dictator-
ship, T conclude, fits the case of the early-modern absolute sov-
ereign much better than the second. And this suggests that it is
wrong to claim (see Cristi, 1998, chapter 5) that the conception
of sovereignty laid out in Political Theology, which has it that a sov-
ereign creates legal order out of legal nothingness, applies to the
absolute sovereign but not to the popular sovereign Schmitt de-
scribes in his Constitutional Theory. In truth, the conception of pop-
ular sovereignty that undergirds the notion of sovereign dictator-
ship is more extreme than Hobbesian absolute sovereignty, since it
includes a legally and morally unbridled power to determine what
contingent ideological, religious, cultural or ethnic substance is to
underpin a polity’s constitutionally pacified condition. Schmitt’s
theory of popular sovereignty is a radicalization rather than a mod-
eration of his general theory of sovereignty. While it may be true
that a dictator, as an agent, must be committed to ends that find
acceptance on the part of the people as constituent power, the
latter is entirely free, legally and morally speaking, to determine
what values its constitution ought to serve.

A further potential objection to the distinction drawn here be-
tween two versions of Schmitt’s theory of dictatorship has it that a
legally pacified condition is possible only as a constitutionally paci-
fied condition. For legal norms to be legitimately applicable, a so-
ciety must have been ideologically (or culturally, ethnically, racially)
homogenized. There must be sufficient agreement on what order
of values or form of life the legal order is to serve if the rule of law
is to be stable and predictable. One cannot, therefore, oppose the
ideal of legal pacification to the ideal of constitutional pacification.
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Schmitt may have intended to make this argument. But I note
that this reading not only commits Schmitt to an empirically im-
plausible claim — there are, after all, many pluralist societies that
are and have been politically stable for a long time — it also hollows
out the normative element of Schmitt’s theory of dictatorship. The
objection concedes, in effect, that the protections of the rule of
law are to be accorded only to those who fit in with the thick and
homogeneous political identity the constituent power, the stron-
gest social faction, has opted for. Dictatorship can no longer be le-
gitimated to those who do not belong to the group defined by that
identity by pointing out that it will bring about a legally pacified
condition that benefits all. The ideal of legal pacification loses all
justificatory relevance once the protections afforded by the rule of
law are made contingent on membership in an ethnic group, race
or social class that successfully lays claim to constituent authority.
To give priority to constitutional pacification undermines the dis-
tinction between dictatorship and despotism Schmitt initially ap-
peared to be concerned to maintain.

4.The Politics of Schmittian Dictatorship

Schmitt’s Dictatorship does not argue that one or another of the
forms in which dictatorial action can make its appearance is per se
preferable to the others. Neither is it Schmitt’s core interest to
criticize the Marxist theory of dictatorship, which he credits with a
deeper appreciation of the problem of dictatorship than can be at-
tributed to bourgeois authors (see Schmitt, 2023a, pp. xv—xvi and
compare for a Marxists endorsement of Schmitt’s theory of dicta-
torship Adler, 1964, pp. 188—204). Schmitt was a situational think-
er and aimed to develop a constitutional theory flexible enough to
recover the substance of sovereign authority under modern politi-
cal circumstances.

Schmitt’s descriptions of early-modern absolute sovereignty
are undoubtedly admiring and make it clear that he is attracted
to the notion of a sovereign state and that he values its historical
achievements (sece Schmitt, 2008b). But Schmitt is aware that a
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simple call for a return of the sovereign state is unlikely to find
success in the present. One problem, as we have seen above, is that
the classical notion of sovereignty is difficult to apply to a modern
constitutional order. But there is also a problem of legitimacy: the
narratives that supported absolute sovereignty in an early-modern
context — the belief in the divine right of kings, the fear of the
state of nature, the confidence in the power of the arcana imperii —
are no longer available to legitimate the claims of a sovereign per-
son to absolute power. Schmitt’s well-known critique of liberalism
(see Schmitt, 1985; Schmitt, 2007) argues, what is more, that lib-
eralism, one of the two dominant political ideologies of his age,
offers no more than an argument for a constraint on the powers of
a state, a state that is assumed to already exist and to be stable. Lib-
eralism’s consequences for dictatorship or sovereignty therefore
consist in the attempt to submit dictatorial or sovereign activity
to pre-defined legal limitations, an aim which is bound to render
dictatorial action futile and thus to undermine the existence of a
constitutionally pacified condition.

Schmitt holds that the supposed bankruptcy of liberalism leaves
only one option to legitimate a constitutional order, the claim that
a constitution is legitimate if and only if it is made by and contin-
ues to be endorsed by the people. In a democratic age, the will of
the people, as constituent power, is perceived to be the ultimate
source of political and legal legitimacy (see Schmitt, 2008a, pp.
75-88, 126—-139). The notion of dictatorship is serviceable for
Schmitt’s purposes since it allows sovereignty, understood as the
power to suspend the law to take action to guarantee a condition
of social normality, to be re-introduced into a democratic (or rath-
er a pseudo-democratic) constitutional theory.

The distinction between commissarial and sovereign dictator-
ship gives added flexibility to the project of reviving the substance
of sovereignty, in part because it cuts less deep in constitutional
practice than one might expect. The general structure of legitima-
tion of dictatorial activity is the same regardless of whether the
emphasis is on the notion of commissarial or of sovereign dicta-
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torship. The commissarial dictator acts to defend an existing con-
stitution, which is taken to be legitimate because it was created by
and continues to be supported by the people as constituent power.
The sovereign dictator, by contrast, acts in the name of a constitu-
tion that is yet to be created, but a sovereign dictator, as we have
seen, is nevertheless an agent and the legitimacy of their dictatori-
al activity depends on the acceptance of the people as constituent
power.

The latter reference to the people, Schmitt argues, is no lon-
ger mediated by an existing constitution but is instead direct. This
difference, however, may have much less of an impact, in terms
of the powers that are made available to the dictator in either
case, than one might assume, as is evident in Schmitt’s expansive
interpretation of the powers of the President of the Weimar Re-
public under the infamous article 48 of the Weimar Constitution
(Schmitt, 2023b; Vinx, forthcoming). Schmitt classified the Pres-
ident’s authority under article 48 as an instance of commissarial
dictatorship, as it was derived from an existing constitution, but he
then went on to argue that the powers of the President under the
constitution, since they had not been further specified or limited
by statutory norms, were in fact a residue of the sovereign dicta-
torship of the constituent assembly.

This tendency to blur the difference between commissarial and
sovereign dictatorship is taken a step further in Schmitt’s work
in the early 1930’ which introduces the notion of constitution-
al guardianship to describe the President’s extraordinary powers
(Schmitt, 2016). Schmitt had claimed, in his 1928 Constitutional
Theory, that a constitution consists not merely of the legal norms
contained in a written codification of constitutional law, but also
of the underlying fundamental political principles, supposedly le-
gitimated by a choice on the part of the constituent power, which
animate the system of formal constitutional law (Schmitt, 2008a,
pp- 77-82). Constitutional guardianship is the authority to set all
norms of constitutional law aside to protect the underlying sub-
stance of the constitution by the use of dictatorial means.
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The claim that the Weimar constitution was committed to
an underlying normative substance chosen by the people as con-
stituent power was highly tendentious. Under what was then the
standard reading of the constitution, the Weimar Constitution
was procedural, in the sense that it put no material restrictions
on constitutional amendment (see Anschiitz, 1933, pp. 400—408).
Whether the constitution should be said to have been based on un-
derlying principles was disputed, as was the question which princi-
ples one should regard as the constitution’s underlying substance.
Schmitt himself vacillated on this question and gave different an-
swers at different points in time (Vinx, forthcoming). In effect,
Schmitt’s argument made the President the arbiter of constitution-
al substance, for as long as he managed to maintain a sufficient lev-
el of public support.

The flexibility of the theory of dictatorship may have been its
key attraction to Schmitt. If there is a constitution the content of
which can plausibly be interpreted along lines that favour and sup-
port one’s preferred goals, then it may seem advantageous to call
for commissarial dictatorship. The claim that dictatorial action is
intended to defend the existing constitution can create a halo of le-
gitimacy that may otherwise be unavailable in a deeply divided so-
ciety where there is no prospect for a successful exercise of openly
sovereign dictatorship. And where constitutional law fails to define
powers of dictatorship narrowly enough, as in the Weimar Repub-
lic, the powers of a commissarial dictator may turn out not to dif-
fer very significantly, in their substance, from those that would fall
to a sovereign dictator.

By 1932, however, Schmitt had stretched his conception of dic-
tatorship to the point of incoherence. The theory of constitutional
guardianship Schmitt put forward in the late Weimar Republic at-
tached the power to decide on the exception to a non-commissar-
ial and permanent constitutional office, the presidency, even while
the exercise of that power was to be legitimated, like sovereign
dictatorship, by a plebiscitary appeal to the people (Schmitt, 2004,
pp- 39-83). A quasi-monarchic sovereignty had been grafted onto
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the democratic idea that the people are the ultimate source of po-
litical and legal legitimacy. This gambit, alas, did little more than
to help pave the way for the rise of Nazism (see Dyzenhaus, 1997,
chapters 1 and 2).

The eventual failure of Schmitt’s theory of dictatorship is
much less surprising than the postwar Schmitt and the chorus of
his many academic apologists (Bendersky, 1983; Schwab, 1989;
Schupmann, 2017) would have us believe. Schmitt’s attempt to
revive absolute sovereignty in the guise of a populist dictatorship
that claims to act in the name of the people had to go along with a
shift in the understanding of the ends of dictatorship — from legal
pacification to constitutional pacification as social homogenization.
The implicit universalism of the ideal of the rule of law that shines
through in Schmitt’s early works had to be replaced by a potential-
ly exclusionary appeal to political identity that Schmitt continued
to radicalize in the early years of Nazi rule (compare the Nazi-era
writings now collected in Schmitt, 2021). What makes the intel-
lectual trajectory of Schmitt’s theory of dictatorship problematic
is precisely not that it aims to put a representative sovereign in the
place of the constituent power of the people to protect the value
of legality but that it articulates and affirms the exclusionary and
anti-legal logic of plebiscitary authoritarianism.
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ABSTRACT

The purpose of this study is, based on a hermeneutic me-
thod that allows a bibliographical review of reference authors, to
analyze Carl Schmitt’s return to certain authors of European coun-
ter-revolutionary thought, in order to substantiate his criticism of
Weimar parliamentary democracy. In the context of the end of the
First World War and the promulgation of the Weimar Constitution,
the writings of the German legal philosopher Carl Schmitt are of
great relevance to an understanding of the period. Taking up au-
thoritarian thinkers such as De Bonald, De Maistre and, especially
for this study, Juan Donoso Cortes, Schmitt seeks to criticize par-
liament in order to denounce its ineffectiveness, placing the bour-
geoisie as a class that never decides the problems of the concrete
order. Faced with this scenario, it is necessary to have a sovereign
who will effectively deliberate on issues of social relevance, since it
represents the identity and sovereign will of the people.

Keywords: decision; authoritarianism; counterrevolution;
Carl Schmitt

RESUMEN

El proposito de este estudio es analizar, desde un enfoque her-
mencutico y a partir de una revision bibliografica de autores de
referencia, la recuperacion que Carl Schmitt realiza de determina-
dos autores del pensamiento contrarrevolucionario europeo, con
el fin de fundamentar su critica a la democracia parlamentaria de
Weimar. En el contexto del final de la Primera Guerra Mundial
y de la promulgacion de la Constitucion de Weimar, los escritos
del jurista y filosofo del derecho aleman Carl Schmitt adquieren
especial relevancia para comprender este periodo. Al recuperar
el pensamiento de autores como De Bonald, De Maistre y, espe-
cialmente, Juan Donoso Cortés, Schmitt articula una critica del
parlamentarismo orientada a poner de manifiesto su ineficacia,
al tiempo que presenta a la burguesia como una clase incapaz de

240



Carl Schmitt, leitor de Donoso Cortés: Teologia politica, ditadura, excegao

adoptar decisiones frente a los problemas que plantea el orden
concreto. Ante este escenario, Schmitt sostiene la necesidad de
un soberano capaz de decidir efectivamente sobre las cuestiones de
relevancia social, en cuanto representa la identidad y la voluntad
soberana del pueblo.

Palabras-chave: decision; autoritarismo; contrarrevolucion,
Carl Schmitt

Introducgao

O presente estudo tem por finalidade a investigagao das possi-
bilidades teoricas de aproximagao entre o pensamento teologico,
filosofico e politico de Juan Donoso Cortés, em especial ao seu
conservadorismo catolico antiliberal, com a filosofia politica e ju-
ridica de Carl Schmitt via conceitos que subjazem em ambos os
autores. A investiga¢ao teria como norte analisar a face autoritaria
da teologia politica e, ainda, examinar a presenga do catolicismo
do seculo XIX como fonte da teologia politica e do pensamento
schmittiano.

Nesse horizonte, busca-se analisar a retomada de certos auto-
res do pensamento contrarrevolucionario europeu por parte de
Schmitt, de modo a fundamentar a sua critica a democracia liberal-
-parlamentar de Weimar. No periodo que precede o fim da Primei-
ra Guerra Mundial — com a Revolugao Alema e a promulgagao da
Constituigao de Weimar —, culminando no fim do Império Guilher-
mino, a jovem republica passa por intmeras dificuldades, tanto no
campo econémico quanto social, sofrendo tambem levantes tanto da
direita conservadora quanto da esquerda alema. Nesse contexto, os
escritos do jusfilosofo alemao Carl Schmitt se apresentam como de
grande relevancia para uma compreensao do periodo.

Ao retomar pensadores autoritarios como De Bonald, De
Maistre e sobretudo o pensamento de Juan Donoso-Cortes, para
os interesses do presente estudo, mobilizando-os contra Weimar,
Schmitt busca tecer criticas ao parlamento de modo a denunciar a
sua ineficacia, colocando a burguesia como uma classe que nunca
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decide os problemas da ordem concreta. Diante desse cenario, faz-
-se necessaria a presenca de um soberano que efetivamente ira de-
liberar sobre as questoes de relevancia social, visto que representa
a identidade e a vontade soberana do povo.

1. Decisionismo e excecao

Carl Schmitt, um dos mais importantes teéricos do estado de
excegdo, apresenta essencialmente grande parte de sua produgdo
intelectual durante a Republica de Weimar. Nio obstante, suas
posi¢des no que diz respeito a democracia-parlamentar e ao libe-
ralismo weimariano sao objeto de controvérsia tedrica, contudo,
os escritos de Schmitt se colocam em dialogo constante com seu
tempo e se apresentam em tom polémico e, desse modo, nao pare-
ce haver uma pretensdo sistematica na proposta schmittiana, com
excecdo, talvez, de sua Teoria da Constituigao, encarada pelo pro-
prio Schmitt como o esbogo de um sistema, logo, os multiplos te-
mas com que se defronta a obra do jusfilosofo aleméo, de acordo
com Bernardo Ferreira “ddo muitas vezes a impressao de um qua-
dro composito e pouco articulado, produzido a partir da sugestao
do momento e dos adversarios da ocasidao” (Ferreira, 2004, p. 36).
Nesse sentido, para pensar a questdo do estado de excegao Schmitt
reabilita a reflexdo do espanhol Juan Donoso Cortés, que ¢ com-
preendido como um dos grandes teéricos da ditadura e do decisio-
nismo politico. Trata-se de um representante do pensamento con-
trarrevolucionario europeu cuja critica ao liberalismo influencia
diretamente o pensamento schmittiano.

Tanto Donoso quanto Schmitt ocuparam-se do conceito de di-
tadura e da critica ao liberalismo, no qual, conforme sugere Bueno
(2018, p. 72), “a interpretagao schmittiana da ditadura encontra
em Donoso Cortés uma de suas referéncias mais importantes e,
quiga, decisivas para a sua compreensao”. Mais ainda, a leitura te-
ologica do politico que ja estava presente nas reflexdes donosianas
configura um dos pontos centrais de sua “releitura por Schmitt,
bem como a leitura critica compartilhada por ambos acerca das de-
bilidades historicas e filosoficas do liberalismo e da decadente mo-
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narquia. Sob tal circunstancia, a opgdo para Schmitt seria clara, a
saber, a constitui¢ao de uma ditadura” (Bueno, 2018, pp. 74-75).

Schmitt inicia sua obra Politische Theologie (Teologia Politica)
com a afirmacgdo de que soberano seria aquele que decide sobre o
estado de excegdo (Schmitt, 1996b, p. 87). A esséncia da soberania
¢ entendida ndo apenas como o monopolio da for¢a, mas como a
capacidade de decidir sobre a exce¢ao e também pela normalidade.
A decisdo sobre a exce¢io encontra-se acima do quadro normativo
na medida em que ¢ compreendida como um elemento de reabili-
tagao da esfera da juridicidade e, além disso, contém a importante
caracteristica de decisdo existencial, o que leva a Schmitt, inclusi-
ve, a uma reflexdo a respeito das bases epistemologicas do Direito
e o posicionam em perspectiva diametralemnte oposta ao posti-
vismo juridico, teoria dominante na Alemanha, em especial a face
normativista representada por Hans Kelsen.

Em linhas gerais, a excegdo consiste na suspensdo temporaria
das restrigdes legais a soberania, a0 mesmo tempo em que defi-
ne a condigao de possibilidade para o direito existir. Assim, “o que
importa para a realidade da vida juridica é quem decide” (Schmitt,
1996b, p. 108, grifo nosso), dessa maneira, conforme menciona-
do linhas atras, Schmitt opde-se ao normativismo juridico de Hans
Kelsen ao entender que ndo ¢ razoavel pensar que o problema da
forma juridica pode ser resolvido pelo vazio aprioristico da norma
transcendetal, uma vez que essa tltima surge justamente da condi-
¢do juridica concreta (Schmitt, 1996b, p. 108), dessa maneira, “a
decisao ¢, assim, a condi¢do primeira de efetividade e validade da
norma, quer se trate do ato que constitui o soberano ou daquele
que instaura a ordem” (Kervégan, 2006, p. 9), o que sigifica dizer
que o decisionismo ndo admite a ideia de que existe uma autofun-
dagdo normativa do ordenamento juridico, pois a norma resulta
sempre de um ato decisorio que a precede (Kervégan, 2006), ima-
gem que Schmitt apresenta em termos juridicos, em sua Teoria da
Constituicdo, como a do Poder Constituinte, a saber:

Poder constituinte é a vontade politica cuja for¢a ou autoridade é capaz de adotar
a concreta decisao de conjunto sobre modo e forma da prdpria existéncia politica,
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determinando assim a existéncia da unidade politica como um todo. Das
decisoes dessa vontade se deriva a validade de toda ulterior regulacao
legal-constitucional. (Schmitt, 1982, pp. 93-94, grifo nosso)’

Nesse sentido, ¢ possivel a Schmitt pensar que o funcionamen-
to da ordem juridica se baseia no estado de excegao, dispositivo
que torna a norma aplicavel suspendendo, provisoriamente, sua
eficacia (Agamben, 2004, p. 91). A ordem legal ¢ negativamen-
te definida por seu oposto, a situagdo-limite que destaca o que ¢
compreendido dentro da norma e, assim, qual ¢ o dominio de tal
normatividade, criando uma situagdo na qual a ordem normativa
nao se aplica. Ressalte-se o destaque feito por Schmitt de que a
defini¢do do soberano como aquele que decide acerca do estado
de excegao pode ser atribuida ao conceito de soberania como um
conceito-limite e, nao obstante, esse Gltimo “nao é um conceito
confuso, como na feia terminologia da literatura popular, mas um
conceito da esfera extrema” (Schmitt, 1996b, p. 87), significa dizer
que sua defini¢do se encontra em uma esfera extrema. Logo, nao
¢ a regra que define a excegao, mas, ao contrario, a excegao que
define e prova a propria regra (Schmitt, 1996b, p. 94). Nas pala-
vras de Schmitt (1996b, p. 94) “a excegao ¢ mais interessante que o
caso normal. O normal nao prova nada, a excegao prova tudo; ela
nao so6 confirma a regra, mas a propria regra so vive da exce¢ao”.

Ainda, a questdo fundamental que parece se colocar no hori-
zonte, no entender de Alexandre Franco de Sa, diz respeito a ra-
cionalidade da defesa schmittiana da ilimitagao do poder do Esta-
do, uma vez que, em ultima analise, a situacao de perigo que se
apresenta exige do Estado a sua autopreservagao (Sa, 2003, p. 22),
isto ¢, para Schmitt existe um direito do Estado a autopreservagao
(Schmitt, 1996b) que autoriza a decisao soberana acerca da sus-
pensao da ordem juridica. Dira, entdo, Alexandre Franco de Sa:

A racionalidade da defesa schmittiana da ilimitagdo do poder do Esta-
do, assim como da sua defini¢ao da soberania como a possibilidade de

3 As tradugGes foram feitas de maneira livre pelos autores, salvo indicagao em contrario.
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decisao de uma excepgao a ordem juridica, repousa assim neste direito
do Estado a sua autoconservacgao. Um tal direito ¢, como se disse, um
direito mais fundamental que o direito propriamente dito, uma ordem
suprema que relativiza a propria ordem juridica. (2003, p. 22)

As normas legais ndo podem ser aplicadas no caos, elas exigem
um “homogenes Medium”, diria Schmitt. Significa dizer que nenhuma
norma legal poderia governar um caso extremo de emergéncia ou
um estado absoluto de excegdo. Em uma situagao completamen-
te anormal, a aplica¢do continuada da lei por meio dos canais ad-
ministrativos ¢ judiciais ordinarios levara a resultados aleatorios e
imprevisiveis, a0 mesmo tempo em que impede uma agio efeti-
va® para por fim a situagio emergencial. Se a aplicabilidade das
normas juridicas pressupde uma condi¢io de normalidade, entdo
deve-se ter o direito de decidir suspender a aplicagio de sua lei
com base no caso concreto de que a situagao ¢ anormal, por isso
a definigdo de soberania de Schmitt, segundo a qual o soberano ¢
aquele que decide sobre o estado de excecdo. Qualquer ordem le-
gal, afirma Schmitt, ¢ baseada em uma decisao soberana e nao em
uma norma juridica.

Diante disso, poder-se-ia questionar em que sentido seria pos-
sivel estabelecer condigGes legais para a declaragiao de um estado
de urgéncia, bem como estipular restrigées legais sobre os meios
admissiveis para lidar com determinada emergéncia. Contudo,
Schmitt — seguindo leitura do pensador espanhol Juan Donoso
Cortés — argumenta que as tentativas de legalizar a situagiao ex-
cepcional estio fadadas ao fracasso.” Seria impossivel antecipar a
natureza e conteido de eventuais casos excepcionais e determinar

4 Emum texto da década de 1930 publicado no Deutsche Juristen-Zeitung, comentando sobre
o discurso de Hitler no Parlamento alemdo, em certo ponto Schmitt (2022, p. 105) diz que
“O proprio Fiihrer determina o alcance ¢ o contetido do seu curso de agdo”, o que significa
dizer que, no caso de exceqdo, o Fiihrer, o Presidente do Reich, decide soberanamente pela
agdo que trara maior efetividade na liquidagio da situagdo excepcional.

5 Como se vera, Cortés ¢ mais incisivo que Schmitt nesse ponto. Para o pensador
espanhol, tentar antever por lei os casos excepcionais beiraria a estupidez (Donoso
Cortés, 1854d, p. 199).
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previamente, via forma juridica, que meios poderiam ser necessa-
rios para sana-los. Segundo Schmitt:

O caso excepcional, aquele caso ndo circunscrito na ordem juridica
vigente, pode ser no maximo definido como um caso de emergéncia
extrema, de perigo a existéncia do Estado ou,algo assim, mas nao pode
ser circunscrito numa tipificagdo juridica. E s6 esse caso que torna
atual a questdo do sujeito da soberania, isto ¢, a questdo da sobera-
nia em geral. Nao se pode determinar com clareza precisa quando
ocorre um caso emergencial, como também nao se pode enumerar
o que pode ser feito nesses casos, quando se trata realmente de um
caso emergencial extremo que deve ser eliminado. [...] No sentido do
Estado de direito ndo ha, portanto, nenhuma competéncia, nesse caso.
A constitui¢ao, no maximo, menciona quem pode tratar da questdo.
Se esse tratamento nio se subordinar a nenhum controle, entao nao se
distribuira (como na pratica da Constituigio do Estado de direito) de
alguma forma entre as diversas instincias mutuamente restritivas ¢ ba-
lanceadoras; assim se evidenciara claramente quem ¢ o soberano. Ele
ndo s6 decide sobre a sobrevivéncia do Estado emergencial extremo,
mas também sobre o que deve ser feito para climina-lo. Ele se situa
externamente a ordem legal vigente, mas mesmo assim pertence a
cla, pois ¢ competente para decidir sobre a suspensdo total da Cons-
tituicdo. Todas as tendéncias do desenvolvimento do moderno Estado
de direito sdo no sentido de eliminar o soberano. [...] Mas se o caso
extremo de excegdo realmente pode ou nao ser eliminado do mundo,
ndo ¢ uma questdo juridica. (1996b, p. 88)

Com efeito, a norma poderia, na melhor das hipoteses, deter-
minar, em sentido de estabelecimento de competéncias, quem de-
cide se ha uma emergéncia que exija uma suspensao total ou par-
cial da lei (Schmitt, 1996b, p. 88). Todavia, a decisao soberana nao
pode ser guiada ou restringida pela legislagio. Na visao de Schmitt,
nem sequer ¢ necessario que a lei determine quem pode tomar
uma decisio sobre a excecido. Pode haver uma autoridade soberana
mesmo quando essa Gltima ndo é reconhecida pelo direito consti-
tucional positivo. Tudo o que importa ¢ se ha uma pessoa ou insti-
tuicdo que possua a capacidade de, no caso emergencial concreto,

246



Carl Schmitt, leitor de Donoso Cortés: Teologia politica, ditadura, excegao

tomar uma decisao sobre a excec¢do. Se existe um soberano assim
entendido, sua autoridade para suspender o ordenamento nao ne-
cessita de reconhecimento legal positivo, pois a propria aplicabili-
dade da lei positiva depende de uma situagao de normalidade que ¢
justamente garantida pelo soberano.

Ao que parece, um dos pontos fundamentais para Schmitt ¢ ga-
rantir a decisdo como elemento juridico por exceléncia, fundam-
netalmente para sustentar na soberrania o direito do Estado a sua
autopreservagdo. No entender de Schmitt, quando a situacio de
excecdo se instala o direito recua para que o Estado continue exis-
tindo, ou seja, “como o estado de excegdo ainda ¢ algo diferente da
anarquia e do caos, no sentido juridico a ordem continua subsistin-
do, masmo sem ser uma ordem juridica” (Schmitt, 1996b, p. 92).
Para Bernardo Ferreira:

O soberano, em primeiro lugar, ¢, por definigdo, um sujeito publico.
Contudo, veja-se bem, trata-se de um sujeito publico nao apenas por-
que o seu titular desempenha uma fungio publica, mas, acima de tudo,
porque o soberano nao ¢ um sujeito individual determinado e sim um
lugar publico de decisdo a ser ocupado no interior do sistema juridico-
-politico. A decisdo soberana ¢ pessoal sem que seja possivel identificar
quem ¢ a subjetividade portadora da soberania. [...] Da mesma forma,
essa decisdo ndo ¢ uma escolha decorrente de preferéncias privadas,

mas um ato de vontade pessoal determinado pela necessidade de definicao das

condicdes da ordem publica. (2004, pp. 173-174)

No entanto, quanto aos casos nos quais a soberania nao ¢ ape-
nas nao reconhecida no direito positivo, mas onde nao ha ninguém
que poderia decidir com sucesso suspender a lei, segundo a argu-
mentagio schmittiana, possivelmente tais organizagoes estejam mal
preparadas para lidar com situagbes emergenciais. Nao se pode di-
zer, contudo, que ndo existiria ordem legal nesses espagos. Schmitt
busca argumentar que onde quer que a situagio de normalidade
ndo scja mais garantida por um soberano, o sistema legal positi-
vo — consistindo de normas materiais e positivas de competéncia
—, ndao mais poderia ser considerado como legitimo. Se a decisao
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do soberano sobre a excegao nao esta sujeita a nenhuma restricao
legal material, entdo o poder de decidir sobre o estado de excegao
equivale ao poder de decidir sobre o que deve ser considerado um
estado de excecio, isto ¢, decidir também pela normalidade, o que
implica no reconhecimento de que a decisdo soberana nao so ins-
taura o estado de excegao, mas, tamém, cabe ao soberano decidir
em que momento a emergéncia se encerra.

O conceito de decisao se mostra central para Schmitt, pensado a
partir do caso excepcional, sendo possivel compreender que a exce-
¢ao se encontra na origem do direito, ou seja, a excegao como fun-
damento da ordem, como forma originaria do direito, visto que ¢
justamente a excegao que prova a necessidade da ordem. Mais inte-
ressante que o caso normal, que nao prova nada, a excegdo, por sua
vez, prova tudo, pois ndo s6 “confirma a regra, mas a propria regra
s6 vive da excec¢do” (Schmitt, 1996b, p. 94). A fonte de todo o direi-
to, assim, reside na autoridade, na soberania de uma decisio final, o
elemento da decisdo antecede ao momento de instauracdo da ordem
juridica sendo inatingivel pelo ordenamento depois de criada.

A passagem supracitada demonstra parte da argumentagio
schmittiana de que todo direito ¢ um direito situacional (Situations-
recht), no qual Schmitt busca fundamentar que o soberano seria
aquele que deteria o poder de decisdo sobre o estado excepcional,
justamente porque a norma em si ndo seria capaz de expressamen-
te prever ou tipificar todos os casos excepcionais, por isso a neces-
sidade de uma figura soberana que, no caso emergencial concreto,
teria o poder de decisao sobre o que deveria ser feito. S6 a decisao
soberana ¢ que pode garantir a ordem (Barsalini, 2013, p. 80).

O soberano cria e garante a situagdo como um todo, detendo o
monopolio dessa decisdo. Essa ¢ a esséncia da soberania estatal. Nas
palavras de Schmitt (1996b, p. 93) “o caso de exce¢do revela com
a maior clareza a esséncia da autoridade estatal”. O decisionismo
schmittiano exige uma superioridade do Estado com relagdo ao di-
reito, por isso na excegao a ordem subsiste, apesar de nao ser uma
ordem juridica. A situagdao concreta traz a tona essa separagdo. A
origem do direito se da pela decisdo e ndo com base em uma nor-
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ma, pois “uma norma genérica, como se apresenta a norma juridica
valida, ndo pode nunca assimilar uma excegao absoluta e, portanto,
nunca justificar a decisao tomada em um verdadeiro caso de exce-
¢a0” (Schmitt, 1996b, p. 87). A decisdo nio pode ser controlada
pelo campo juridico, por isso “deve haver um poder que, num caso
de perturbacio da normalidade, possa decidir se este caso esta pre-
sente e se € necessario suspender a ordem juridica para debelar a
perturbacio” (Sa, 2003, p. 22). Assim, torna-se possivel a Schmitt
afirmar que ¢ preciso existir uma ordem, a fim de que se estabele-
¢a a ordem juridica, logo, por esta via, aparece o direito do Estado
de se autopreservar, o que se materializa com a possibilidade de a
forma juridica se aplicar por desaplicacio, conforme se verifica na
feliz expressao de Giorgio Agamben.

2. Carl Schmitt leitor de Donoso Cortés:
decisionismo, ditadura e excecao
em chave teologico-politica

Na esteira do entendimento de escritores humanistas do Re-
nascimento, Schmitt (1964, p. 1) afirmou, nas linhas iniciais de Die
Diktatur, que “a ditadura ¢ uma sabia inven¢ao da Republica Roma-
na”. A proposito de tragar um fio condutor da situagao de excegao
na historia do pensamento politico, firmando-a como um compo-
nente intrinsecamente atrelado a vida do Estado, Schmitt nao es-
conde a reveréncia aos romanos e a importancia vital — valendo-se
dos Discorsi de Maquiavel — da ditadura: “[...] o ditador ndo ¢ um
tirano e a ditadura nao ¢ algo tal como uma forma de dominagao
absoluta, mas sim um meio peculiar da Constituigao republicana
para preservar a liberdade” (Schmitt, 1964, p. 6). O problema da
ditadura seria o problema da excegdo concreta.

Niao obstante, Schmitt orgulha-se de, valendo-se somente de
categorias juridicas, ter levado a cabo a relagao entre violéncia
revolucionaria e ditadura (Giacoia Jr., 2018, p. 153). Na compre-
ensdo de Schmitt, “o direito de excegdo so deve respeitar ao jus
divinum; no mais [...] sao inoperantes a ele todas as barreiras juri-
dicas” (Schmitt, 1964, p. 17). Em momentos de crise, a situagao
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das coisas exigia a tomada de medidas emergenciais, entrando em
cena o ditador romano, nomeado precisamente para preservar e
garantir a ordem diante de um perigo eminente, para tratar das es-
pecificagdes concretas de tal crise. Detentor de poderes ilimitados,
sem restri¢des de ordem normativa, paradoxalmente, a prerrogati-
va nao extrapolava a tarefa especifica para a qual foi nomeado, por
isso a afirmagao de que “todo ditador ¢ necessariamente, em sen-
tido especial, um comissario [de agao]” (Schmitt, 1964, p. xviii).
Comentando sobre o conceito limite de ditadura e seu duplo tra-
tamento em Schmitt, Giacoia Jr. (2018, p. 154) diz que a violéncia
se insere no direito “seja como poder constituinte originario (di-
tadura soberana, que suprime a Constituigdo vigente e promulga
outra, legitimada justamente na ideia de poder constitucional)”,
ou, ainda, “como ditadura comissaria (aquela na qual se suspendem
as garantias constitucionais até que seja posto fim ao estado de ex-
ce¢do, que ameaga a desestabilizagdo da ordem, na qual, portanto,
o ditador desempenha uma comissdo)”. Essa distingdo entre dita-
dura comissaria e ditadura soberana constituiria, para Schmitt, a
transi¢ao da primitiva ditadura da reforma (comissaria) a ditadura
da revolugdo (soberana), que tem uma dimensio revolucionaria de
funda¢ao de uma nova ordem.

A violéncia se insere no direito, entao, ou como poder consti-
tuinte originario — pela figura da ditadura soberana que suprime o
ordenamento e promulga um novo texto constitucional, que des-
troi e institui —, ou como ditadura comissaria — o ditador como
comissario de uma a¢do —, através da qual garantias constitucionais
sao suspensas até que seja colocado fim a situagdo-limite que de-
sestabiliza a ordem. A ditadura comissarial tem legitimidade dada
por um orgao constituido, a ditadura soberana tem sua legitimida-
de imediatamente derivada do poder constituinte. Tal poder dita-
torial € soberano, mas unicamente como “transicao” e, devido a sua
dependéncia com relagdo a tarefa a desempenhar, distingue-se do
monarca soberano: “O ditador comissarial € o comissario de a¢io
incondicional de um pouvoir constitué; a ditadura soberana ¢ a co-
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missao de agdo incondicional de um pouvoir constituant” (Schmitt,
1964, p. 146).

O conceito de soberania tal qual seria formulado no ano se-
guinte a publicagdo do texto sobre a ditadura retine os elementos
presentes de ditadura comissaria e soberana e uma melhor elabo-
ragdo da excegdo concreta, através da qual a esséncia da soberania
sera explicitada, um conceito a0 mesmo tempo juridico e politi-
co. A situagdo excepcional aparecera como sendo a que exige um
soberano potencialmente todo-poderoso que ndo s6 deve resgatar
a ordem constitucional de uma crise especifica, mas também a li-
bertar das amarras procedimentais que ela propria se impoe. Uma
ditadura temporaria que restaura e restabelece a ordem, ou que
completamente a renove, da lugar a um soberano que, em tempos
de crise, origina a condigdo normal para a existéncia da ordem ju-
ridica. Enquanto a primeira obra visa a formulagao de uma teoria
da ditadura, na Politische Theologie Schmitt buscara situar o estado
de excegdo na teoria da soberania, pois que a pergunta pela sobe-
rania se torna a pergunta sobre a possibilidade de decisdo sobre o
estado de excecio.

Em um texto de 1924, A ditadura do Presidente do Reich confor-
me o artigo 48 da Constituicdo de Weimar, Schmitt faz uma leitura das
prerrogativas presidenciais, ndo e/scondendo a defesa de medidas
de emergéncia de longo alcance. E nesta esteira que Alexandre Sa
(2006, p. 305) afirma que se, em seu agir, o presidente o faz como
ditador comissdrio ou ditador soberano. Mas o ponto ¢ que nao se
nega o carater ditatorial do presidente, atrelada a uma nogao de
uma relagdo privilegiada que o lider teria com o povo soberano
“devido a sua elei¢do directa por todo o povo alemio”, podendo
agir “em seu nome, como seu supremo representante, assumindo,
em caso de necessidade, o estatuto de um ditador”. Uma tal ditadura
ndo seria nunca, diz Sa (2006, p. 306), uma ditadura soberana, mas
comissarial, e tal confusdo corresponderia em “pura e simplesmen-
te anular a Constituicao de Weimar”. De fato, a coeréncia inter-
na do argumento schmittiano exige que o presidente seja tratado
como distinto do ditador soberano, antes, um ditador comissario
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que esta vinculado a ordem que visa assegurar, agindo como se fos-
se, mas ndo como soberano.

Apos a publicagio d’A4 ditadura, os textos que seguem visavam
o fortalecimento do presidente a partir de uma interpretacao do
texto constitucional weimariano de modo a restaurar a soberania
numa era minada pela neutralizagao do conflito, pelos mecanismos
do pluralismo politico e a submissao das decisdes a discussoes in-
findaveis. O antiliberalismo politico schmittiano esta atrelado ao
decisionismo: a decisao volta-se para o fortalecimento da autorida-
de estatal, por isso a glorificagdo da vontade politica sem restrigao
de contetdo e diregao. Dai a énfase no aspecto “pessoal” da decisao
excepcional. A relagao que Schmitt faz entre os conceitos da mo-
derna doutrina do Estado como conceitos teologicos secularizados
— “compreendendo os conceitos politicos a luz de um sentido que
lhes ¢ fornecido pela referéncia do mundo espiritual ou da estrutu-
ra metafisica que os ampara, enquadra e sustenta” (Sa, 2020, p. 44)
—, implica dizer que a exce¢ido desempenha um papel na politica
moderna comparavel a do milagre na teologia: secularizando con-
ceitos teologicos, busca-se a transubstanciagdo do corpo degradado
politico, um feito, alias, que s6 pode ser realizado por uma figura
soberana forte, analoga a0 monarca cujo poder soberano vinha da
providéncia divina. A exce¢do define a situagdo normal sob a qual o
direito ¢ originado.

Ja em Die Diktatur Schmitt transpde a exce¢ao da esfera juridica
para o dominio da teoria politica, dando as linhas de forca de um
argumento cujos desdobramentos permeiam seu pensamento poli-
tico ao longo da década de 1920: o politico deve assumir primazia
sobre o juridico. O ideal ocidental de um governo constitucional,
a nogao de que ha certo conjunto de principios normativos, con-
substanciados na constitui¢io como base legal que limitam a atua-
¢do do soberano nao seria tao bem recepcionado por Schmitt. Ain-
da que se tenha a limita¢ao temporal da atuagio do ditador, neste
texto ja ha a presenca da nogdo de que a situagdo das coisas — ter-
mo muito usado por Cortés — pode levar ao emprego de meios ex-
traordinarios na preservagao do Estado contra desordens internas,
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bem como ameagas externas. A forma que isso toma na Teologia
Politica traz a tona que seria a exce¢do, e ndo o texto constitucio-
nal, que forma o substrato do Estado: somente o Estado mantém o
poder de decisao final para suspender as condi¢des de normalidade
politica, declarando um estado de excegao.

No entanto, importante dizer que Schmitt busca distanciar o
conceito de ditadura de um despotismo, formulando a distingao
entre os citados conceitos de “ditadura comissaria” e “ditadura
soberana”: a ditadura comissaria entra em cena visando objetivos
politicos especificos, a ditadura soberana prevé poderes ilimitados,
assemelhando-se ao poder constituinte originario, criador do orde-
namento. De todo modo, apesar do movimento interno dos textos
sofrer diferencas entre as obras Die Diktatur e Politische Theologie, o
que subjaz a ambas ainda ¢ a valorizagdo dos poderes emergenciais
e sua sobreposi¢ao ao juridico — que leva a uma interpretagio “la-
titudinaria” do art. 48 da constitui¢do weimariana, especialmente
na defesa de poderes emergenciais livres de eventuais restri¢oes
constitucionais. “A ditadura comissarial”; afirmou Schmitt (1964,
p- 136), suspende a Constitui¢ao in concreto, para proteger a mesma
Constitui¢ao em sua existéncia concreta”, quer dizer, ¢ um meio
peculiar que protege o texto constitucional contra um ataque que
ameace destrui-lo.

Ao afirmar que a suspensdao no todo ou em parte do tex-
to constitucional, que implode a vigéncia de direitos e garantias
fundamentais, ndo torna a constitui¢ao invalida, mas sem vigén-
cia pelo momento que perdurar o estado excepcional, reaparece
integralmente na Teologia Politica. Recorrer a “situagdo das coisas”
como justificativa comprobatoria de um soberano livre de amarras
¢ algo que o acompanhara durante todo o periodo weimariano —
servindo de base para a posterior defesa de um governo autoritario
sob um Estado forte. O que importa assinalar no momento ¢ que
na ditadura soberana, ao contrario de apoiar-se em um direito fun-
damentado nela — logo, constitucional —, busca criar uma situagao
que faga possivel uma nova constitui¢ao, ou seja, invoca “nao uma
constitui¢do existente, mas uma que deve ser levada a originar”
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(Schmitt, 1964, p. 137). Fazendo uso de passagens de Die Diktatur
na qual Schmitt firma o entendimento da impossibilidade de se ter
a0 mesmo tempo um texto constitucional e uma ditadura soberana
— pois ao passo que o ditador comissario ¢ autorizado por um or-
gdo constituido e tem sua previsdo no texto constitucional existen-
te, a ditadura soberana deriva imediatamente do poder constituin-
te que, sendo originario, pée uma nova constitui¢ao —, Bendersky
(1983, p. 76) diz que nao estava nos objetivos de Schmitt elevar o
presidente ao patamar de ditador soberano, estando acima da cons-
tituicao.

Bendersky apoia-se nessa tese porque, durante um estado ex-
cepcional, o presidente assume fun¢es de um ditador comissarial
com vistas a preservar a ordem constitucional vigente — a ditadu-
ra como comissao de a¢dao —, e que mesmo tendo a capacidade de
suspender parte do texto constitucional, tais medidas seriam tem-
porarias e a constitui¢ao deveria ser restabelecida a sua forma ori-
ginal ap6s o momento de crise. No entanto, nesse intervalo em
que o direito se afasta ndo ha qualquer limitacdo ao poder sobera-
no. Muito embora Schmitt reconhega — como diz Bendersky — a
impossibilidade de mudanga na forma de governo, de Reptblica
a Monarquia, do mesmo modo revogar ou revisar parcialmente o
texto constitucional via artigo 48, ao comentar sobre a ditadura
no ordenamento do Estado de direito — através da figura do estado
de sitio —, pelo dispositivo constitucional o presidente do Reich
poderia tomar todas as medidas necessarias, arbitradas a seu cri-
terio, de acordo com as exigéncias concretas — podendo inclusive,
referindo-se a fala do entio Ministro da Justi¢a do Reich, Eugen
Schiffer, na Assembleia Constitucional antes da promulgacio da
Constitui¢ao weimariana, “cobrir cidades com gases venenosos se, no caso
concreto, esta for a medida necessdria para o restabelecimento da seguranga
¢ da ordem” (Schmitt, 1964, p. 201, grifo nosso).

Nesse modo de ler o texto sobre a ditadura podemos perceber
a presenga sumaria de uma interpretagdo aberta do artigo 48, no
limite, de que ndo haveria qualquer obstaculo para o que eventu-
almente a situagdo exija na restauragdo da situagdo normal, algo
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que também vai aparecer em Politische Theologie. Para que tais po-
deres ilimitados nao significassem uma dissolugao de toda a ordem
juridica existente — mais, para dizer que se trata de algo consti-
tucional —, com a transmissao da soberania absoluta ao presidente
do Reich, Schmitt diz que seria preciso levar em consideragdo que
tais medidas se aplicam apenas a medidas factuais como resultado
de forca positiva da constitui¢ao, a interferéncia na esfera das li-
berdades constitucionalmente garantidas se manifestaria sempre
factualmente. Segundo Bendersky, ¢ prudente essa declaragao de
Schmitt, pois que ela iria a contramao das futuras interpretagdes
da obra schmittiana como que intencionalmente minou a Consti-
tui¢do weimariana e abriu o caminho para uma ditadura totalitaria.
A partir do ponto destacado nos tltimos paragrafos do topico an-
terior ¢ possivel notar a presenca da reflexdao donosiana. Argumen-
tagdo semelhante no sentido de assegurar formas de tratar as situa-
¢bes limites que escapam a previsdo normativa foi mobilizada pelo
pensador espanhol Juan Donoso Cortés que, ao comentar sobre um
projeto de lei sobre estados excepcionais, pontua que uma lei sis-
tematica sobre o estado de sitio seria de todo modo impossivel,
porém necessaria (Donoso Cortes, 1854d, p. 198), desse modo,
“o legislador que, em tempos de distarbios e desordens, espera
conseguir governar via leis ordinarias, ¢ imbecil” (Donoso Cortes,
1854d, p. 199). Nao obstante, dira Donoso Corteés:

O direito comum ¢ a regra ordinaria dos homens, em tempos bem-hu-
morados. O direito excepcional ¢ sua regra comum, em circunstancias
excepcionais. Mas, assim como o homem em nenhum tempo pode ca-
minhar sem Deus, as sociedades em nenhum tempo podem caminhar
sem lei. Veja-se porque, apesar de que uma boa lei sobre estados de
sitio ¢ de todo ponto impossivel, era entre nos de todo ponto neces-
saria. (1854, p. 199)

Ainda que seja necessario um direito de exce¢do, Donoso Cor-
tes questiona-se como seria possivel fixar por lei atribui¢bes, mol-
dar e estabelecer um ambito de atuagao que, por sua vez, so se
concretizaria fora do estado de paz. A questdo politica espanhola
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esta colocada, segundo Donoso Cortes, desde o inicio do século
XIX e ¢ possivel indetificar a disputa a partir de dois principios
contrapostos, a saber: a tradigio e as ideias® (Donoso Cortés,
1970b, p. 711). A legislagdo especial, o direito excepcional, seria
a regra comum em circunstancias excepcionais. Se os lideres mi-
litares ndo devem ter mais autoridade do que a concedida pela le-
gislagdo e se a lei ndo pode prever todas as atribui¢des que, em
circunstancias excepcionais, mostram-se necessarias, entao “nao se
concebe, como a lei ha de organizar a ditadura; nem como o di-
tador nao ha de transpassar alguma vez os limites da lei” (Donoso
Cortes, 1854d, p. 199).

Sobre a base da necessidade de, em circunstancias dificeis, con-
ciliar “a liberdade dos individuos e a fortaleza do governo”, Dono-
so Cortés coloca o que pode ser considerado uma analise juridica
dos fundamentos ditadura. Para tanto, o pensador espanhol recor-
re a um exame dos precedentes historicos para auxiliar o Governo
a encontrar a justificativa juridica para o momento conflituoso vi-
vido em Espanha, dessa forma, para Donoso Cortés:

O Governo ndo podia encontrar os precedentes que buscava nos paises
ndo regidos por institui¢des liberais; porque, onde o Poder ¢ uno e una
avontade que faz alei, o legislador ndo se liga a si proprio com uma lei
sistematica, seguro como esta de que, quando os acontecimentos re-

6 E importante considerar o contexto em que foi escrito o texto sobre os estados excepcionais.
De acordo com Carlo Valverde (1970) o artigo foi publicado na Revista de Madrid, 2 série
1, no ano de 1839 e comenta um projeto de lei apresentado pelo Governo. A partir de
1838 0 Governo da Espanha era comandado por Evaristo Pérez de Castro ¢ representava
uma coalizio moderado-progressista. Contudo, algumas regies do pais se encontravam
convulsionadas, como a Catalufia ¢ Aragao, bem como o movimento carlista seguia
hostilizando a coroa de Maria Cristina. Desse modo, por mais que o movimento favoravel
a Dom Carlos se encontrasse limitado do ponto de vista de sua localizagio geografica,
Miguel Artola afirma que “a guerra carlista constitui uma réplica da guerra de guerrilhas
que com tanto éxito, um quarto de século antes, os mesmos individuos se utilizaram e que
agora se enfrentam em uma contenda civil” (Artola, 1983, p. 55). Além disso, vale ressaltar
que o presente texto se coloca, para algum consenso dentro dos estudos donosianos, em
fase de transi¢ao do pensamento de Donoso Cortés, ou seja, ainda ndo estamos diante da
sua reconhecida fase autoritaria, no entanto, sugere-se que o tema da ditadura sempre foi
relevante para o pensador espanhol.
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clamem sua agdo, sua agdo ha de ser tao rapida como as circunstancias
exijam, e de que, ao realizar-se na sociedade, ndo ha de encontrar em
seu caminho obstaculos que a debilitem nem oposigao. (1970b, p. 707)
E interessante notar a delimitacio e sugestdo feita ao governo
no sentido de que o exemplo historico nao sera encontrado em pa-
ises sem instituigdes liberais. O ponto fundamental para o pensador
extremenho ¢ destacar que a questao passa, conforme mencionado,
pela possibilidade da previsio dos momentos dificeis, assim, “a pre-
visao ¢ o carater dominante dos Governos representativos” (Donoso

Cortés, 1970b, p. 707). O olhar de Donoso Cortés ira se dirigir para

a Inglaterra e a Franga e de seu exame surge a seguinte conclusao:

A Inglaterra, repito, nao nos oferece em seus anais nenhnuma lei sobre
o estado excepcional de sitio ou de guerra que possa servir as nagoes
que a seguiram no caminho da civilizagdo. Enquanto a Franga, ain-
da quando carece de disposi¢des legislativas sobre os diversos estados
excepcionais que o Governo quis sujeitar a previsao da lei, todavia é
certo que nao nos oferece escrita em seus codigos uma lei sistematica
que possa adotar-se como um todo, modificavel, sim, mas acabado,
como um precedente seguro. (Donoso Cortes, 1970b, p. 707)

No entender de Donoso Cortés seria uma va empreitada bus-
car nos anais dos governos absolutos uma legislagao sistematica a
respeito dos estados excepcionais a serem utilizados em tempos
turbulentos de discordias e revoltas, pois, em primeiro lugar, a car-
cateristica de tais governos ¢ a rapidez de agdo devido a unidade
do poder na vontade do governante, logo, “essas doutrinas ¢ es-
ses materiais ndo existem nunca nesse periodo da vida dos povos”
(Donoso Cortés, 1970b, p. 710). Nesse sentido, Donoso Cortés
destaca que a Espanha contém em seu ordenamento juridico ina-
meros dispositivos legais que se relacionam com o projeto de lei.
Nas palavras de Donoso Cortes:

Porém, se o Governo nao pode encontrar nestes tltimos tempos uma

lei sistematica que lhe sirva de guia, nao por isso havera deixado de ter
presentes as varias e numerosas disposi¢es legais que tem uma rela-
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¢do direta com seu projeto de lei. As mais notaveis sdo a lei marcial de
17 de abril de 1821, reestabelecida pelo real decreto de 30 de agosto
de 1839; o real decreto de 18 de julho de 1834; 0 de 20 de outubro de
1835, em que se determinam as circunstancias que devem concorrer
para a declaragio dos distritos em estado de guerra, e o de 4 de agosto
de 1834, que contém a declaragio de estado excepcional em Castilla
la Nueva. (1970b, p. 711)

Ainda que Donoso Cortés encontre estes exemplos na ordem
juridica espanhola, sua conclusio ¢ categorica no sentido de que
uma lei sistematica sobre a questao do estado de sitio, compreen-
dido em seu sentido mais geral, ¢ totalmente impossivel (Donoso
Cortes, 1970b, p. 711). Constava na previsao do projeto de lei de
poderes extraordinarios que se as circunstancias concretas o exi-
gissem, haveria a concessdo de autorizagdo ao governo para ado-
tar as disposi¢Ges necessarias para a conservagao da tranquilidade
¢ ordem publica, suspendendo as garantias individuais dos cidadaos
espanhois (De Gea, 2008, p. 9). Segundo De Gea (2008, p. 10),
fez-se o uso constante desse instituto quando se pensava oportuno,
fundamentando-se na conservagao da ordem publica e da seguran-
ca interna do Estado.

O governo nao recusou a luta com esta dificuldade imensa; ¢
para evitar ambas as armadilhas, enquanto fosse possivel, se con-
venceu de que o carater da lei devia ser la flexibilidade; e para que
fosse flexivel, devia ser fixa e vaga, a um mesmo tempo: fixa, quan-
do conferisse atribui¢oes fixas também proprios e apreciaveis:
vaga quando nao podendo fixar as atribui¢ées convenientes, fosse
necessario conceder aos chefes militares uma faculdade de discri-
cionariedade; faculdade, que nao pode ser alarmante, se se atende
ao que esta autorizada pela mesma lei, que exige a mais estreita
responsabilidade daqueles a quem confere a mais terrivel ditadura
(Donoso Corteés, 1854d, p. 199).

Nas Lecciones del Ateneo — texto considerado como o mais im-
portante do jovem Donoso Cortés, inscrito na fase liberal de seu
pensamento —, referindo-se aos remédios das “enfermedades sociales”,
Donoso Cortes reconhece a possibilidade de um poder legitimo
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forte que, fazendo-se centro das forgas vitais da sociedade, um po-
der que a salva do naufragio da anarquia ou do caos social, por isso
a distingdo realizada por Donoso Cortés “entre estado normal das
sociedades e estado ‘de cataclismo e de tormenta’ anarquia, caos,
ou crise social” (Abelenda, 1969, p. 309). Dira, entdo, Cortés:

Em seu estado de cataclismo e de tormenta, o poder constituinte ou
a ditadura do povo, do homem ou do rei que a salve do naufragio, ¢
um poder constituinte, legitimo, é uma ditadura necessdria: s6 a vitéria
confere nesses casos o direito, e legitima o poder. (Donoso Cortés, 1848, p.
187, grifo nosso)

O movimento argumentativo donosiano caminha no sentido
de que a ditadura ¢ tomada como necessaria para expurgar o mal
desse estado de tormenta, sendo sua legitimidade dada a partir do
afastamento do caos e da vitoria sobre o cataclismo. Por aqui, in-
teressante a hipotese de leitura de Mayorga quando afirma que “¢
sabido que Donoso utilizou em 1849 a analogia entre o milagre
como fendémeno excepcional na natureza e a ditadura como situ-
agdo excepcional no Estado, para provar que situagbes excepcio-
nais exigem decisdes excepcionais” (Mayorga, 1993, p. 284). Alem
de justificar o argumento apresentado até aqui, a leitura de Juan
Mayorga ¢ acertada na medida em que afirma uma linha de for-
¢a que percorre a reflexdo de Juan Donoso Cortés, a saber, que
ha uma relagao entre teologia e politica que permite a afirmacao
legitima da ditadura em carater salvacionista, isto ¢ dizer, Dono-
so Cortés, ja na primeira fase — dita liberal —, de sua reflexao,
afirma em termos teologico politicos a ditadura como reposta as
reinvindica¢Ges populares, o que permite reconhecer que “a teo-
logizacao do pensamento de Donoso cresce paralela ao medo dos
proprietarios para com a revolugao” (Mayorga, 1993, p. 284).

Neste sentido, o ponto fundamental das li¢oes, principal texto
da primeira fase do pensamento donosiano, ¢ o exame do governo
representativo e a forma de sua constitui¢ao. A analise passa pe-
los principios dos governos desde a antiguidade tanto do Oriente
quanto do Ocidente, o que autoriza Donoso Cortés a recusar a so-
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berania popular e o direito divino dos reis como legitimadores dos
governos representativos. Ambos podem ser compreendidos como
formas de despotismo, de tal modo, “ao despotismo do Deus do
mundo sucedeu o despotismo do homem Deus; mas do seio do
homem Deus devia nascer a ideia de liberdade, e do seio do Deus
do mundo devia sair a ideia de poder” (Donoso Cortes, 1946g, p.
266). As ideias de liberdade e poder siao os “elementos harmoni-
cos, os dois polos indestrutiveis, eternos, de todas as sociedades”
(Donoso Cortés, 1946g, p. 266).

Na sexta licao sobre o Direito Politico ¢ interessante notar a
presenca de uma hipotese de leitura ordenadora que hierarquiza
a esfera de dominagdo politica representada no governo. Donoso
Cortes sustenta a necessidade de se reconhecer que a soberania
esta na razao e que s6 Deus ¢ a imagem da razdo absoluta. O ho-
mem possui uma razio limitada e compreende a verdade de ma-
neira fragmentada, portanto, ha uma garantia de que a onipoténcia
da razdo e da justi¢a s3o uma e a mesma coisa e que sO existem no
céu. Consequentemente, afirma Donoso Cortés:

O Governo e o soberano existem porque sua existéncia ¢ necessaria
para a conservagao da sociedade; e se a conservagao da sociedade ¢ a
razao, como o objeto de sua existéncia, nem o soberano nem o Gover-
no podem conceber-se logicamente se nao oferecem uma garantia de
que se conservarao a sociedade, proporcionalmente a quantidade de
poder de que estejam revestidos. Pois bem, senhores: o soberano de
direito ¢ onipotente, e para que ofereca uma garantia proporcional a
seu poder ¢ forgoso que seja infalivel, porque a infalibilidade e a tnica
garantia contra a onipoténcia. (1946g, p. 271)

Por aproximar a ideia de Deus da razao absoluta so esses con-
ceitos podem ser caracterizados como onipotentes, logo, na esfe-
ra da politica humana o que existe ¢ uma relagao hierarquica de
governo e dominagio social, que se estabelece como ordem para
conservar a sociedade. Assim, “os mais inteligentes tém direito a
mandar; os menos inteligentes tém obrigagao de obedecer. Porém
os mais inteligentes ndo tém direito a0 mando absoluto, porque,
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por mais inteligentes que sejam, ndo estdo dotados de uma inte-
ligéncia absoluta” (Donoso Cortes, 1946g, p. 274). Estabelecida a
hierarquia social, Donoso Cortés langa a questdo das insurreigdes,
ou seja, ha possibilidade do aparecimento das revolugdes sociais e
politicas, que pretendem subverter a ordem, significa que aqueles
que tém o dever de obedecer voltam-se contra aqueles que man-
dam. Nesse momento surge a necessidade de uma intervengio da
onipoténcia para salvar a sociedade inteira. Nas palavras de Donoso
Cortés:

Sem dtvida, a onipoténcia ¢ necessaria nesses periodos de cataclismo
em que um vapor de sangue se desprende da Liberdade, rouba aos
olhos dos homens a estatua da Justica e oculta da vista dos povos o
astro da inteligéncia. Sem divida um poder onipotente é entdo ne-
cessario para que possa dizer a revolugdo como Deus ao mar revolto:
“Nao passaras daqui”. (1946g, p. 275)

Donoso Cortés retoma o problema do poder constituinte con-
signado nas Constituiges e caracteriza o momento do apareci-
mento das revolugdes como a eclosao do caos. Nesta conjuntura,
a onipoténcia residira no Homem forte, que esta oculto das cons-
tituigdes e dos povos, mas, que, assumira seu cargo para “por em
seus ombros de Hercules o grave peso do edificio que cai, da so-
ciedade que se colapsa; no homem forte e inteligente, que aparece
como uma divindade, em cuja aparigao as nuvens fogem, o caos
informe se anima, o Leviata que ruge no circo silencia, as tempes-
tades se acalmam” (Donoso Cortés, 1946g, pp. 275-276). Ora, ¢
possivel notar a linha de forga teologico politica que permite Do-
noso Cortés pensar a relagao entre milagre e ditadura, um ponto
nao so6 presente, mas, também, bastante importante para os inte-
resses de Carl Schmitt. De tal modo, Mayorga afirma com razio
que “ao recuperar a analogia donosiana, Schmitt captou que o mi-
lagre nao residia na ditadura mesma, sendo na ruptura da continui-
dade juridica” (Mayorga, 1993, p. 284). Assim, o que permanece
em Schmitt ¢ uma visao teologico politica que legitima a ditadura,
significa dizer que a matriz teologico politica fundamenta a dita-

261



Caio Henrique Lopes Ramiro & Felipe Alves da Silva

dura como reposta, para falar nos termos de Walter Benjamin, a
violéncia instituinte.

Por aqui, ¢ importante considerar, acompanhando a reflexao
de Giorgio Agamben em Stato di eccezione, o dialogo entre gigan-
tes ocorrido na década de 1920 na Republica de Weimar (Agam-
ben, 2003, 2004). O fil6sofo italiano nio apenas aponta a dispu-
ta entre Walter Benjamin e Carl Schmitt, como dedica todo um
capitulo de sua obra a este importante enfrentamento (Agamben,
2003, 2004). Observa-se do dialogo, inclusive, um enfrentamento
de perspectivas criticas ao liberalismo incorporado na entdo jovem
Republica de Weimar e a seu Estado de Direito, analisando a hi-
potese de que Carl Schmitt, leitor e colaborador da revista Archiv
ftr Sozialwissenchaften und Sozial politik, tomou contato com o texto
de Benjamin sobre a violéncia. Nao obstante, mesmo que no texto
sobre a critica da violéncia possa parecer que o dialogo de Benjamin ¢
feito com Sorel, é verossimil identificar a objecao as teses de Carl
Schmitt em seu escrito Die Diktatur (A Ditadura 1921).

Nos textos de Benjamin e Schmitt se coloca uma discussdo para
além dos problemas que envolvem o classico debate jusfilosofico
entre direito natural e direito positivo, apresentando-se um emba-
te de perspectivas teologicas e leituras divergentes da relagao entre
messianismo e historia. Schmitt pretendia construir a partir da te-
oria da ditadura e na figura do ditador uma abordagem moderna
e secularizada do Katechon, que representa, na tradi¢do catolica, a
atuagdo providencial no sentido de retardar a vinda do anticristo.
Benjamin, em contrapartida, identifica o surgimento de uma nova
era historica com o advento do messias, com o argumento de que
existe uma violéncia-poder incontrolavel, fora de relagao com as
instancias de institui¢ao e manutengdo do poder, uma esfera desti-
tuinte dos poderes historicos caracterizada como violéncia pura ou
divina (gottliche Gewalr). O ponto fundamental do debate ¢ o que
se refere a possibilidade de existéncia dessa esfera de poder nao
controlada pela ordem historica, em especial pela forma-direito
(Benjamin, 2011).
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Benjamin analisa a questio do poder-violéncia instituinte e
mantenedor do direito como uma violéncia mitica, que opera em
uma dialética perversa e sangrenta, ao que se constata uma descon-
fianga para com o poder e agdo politicos, o que leva o juridico a
reivindicar para si 0 monopélio do poder-violéncia como forma de
ordenagao e manutengio do controle da agdo politica (Benjamin,
2011). Essa imagem ordenadora e de controle tambem estaria
concebida na possivel resposta de Schmitt ao texto de Benjamin,
contida em seu texto de 1922, Politische Theologie, oportunidade em
que Schmitt deixa de lados as categorias dos poderes constituinte e
constituido - presentes em seu texto de 1921-, e representante das
imagens da ditadura soberana e comissaria, ¢ passa a articular uma
reflexdo em torno da decisdo soberana, defendo a hipotese donosiana
de que o estado de excegdao tem a mesma caracteristica do mila-
gre em teologia. Portanto, a decisdo do soberano ¢ uma categoria
juridica por exceléncia e, desse modo, Schmitt pensa no estado de
excegdo como algo controlavel juridicamente e ordenador do po-
litico, pois o soberano declara tanto 0 momento de sua existéncia
quanto seu fim, o que garantiria a neutralizagdo da violéncia pura,
sendo que esta ultima ¢ pensada como divina (gottliche Gewalr) em
termos teologicos por Benjamin e que encontra sua manifestagao
historico-politica nos processos revolucionarios, destruidores do
direito e irredutiveis a qualquer espécie de controle juridico-poli-
tico do destino (Benjamin, 2011).

A partir de tais coordenadas, mostra-se bastante interessante
a Carl Schmitt a retomada dos argumentos de seu anjo da guarda
Juan Donoso Cortés,’ pois, conforme explica Schmitt, quando fala
sobre a maldade natural do homem, Donoso Cortés se volta contra
0 anarquismo ateu e seu axioma do homem bom: “com isso ele
quer dizer agwnikw¢ e nao dogmatikwe. [...] ele adota uma postura

7 A imagem do anjo da guarda figura em uma entrada dos diarios de Schmitt, conforme
se verifica de seu Glossarium (Schmitt, 1991, p. 16). Giinther Maschke explora essa
anotagdo em texto bastante interessante que opera algo como uma balango das figuras
de Hobbes e Donoso na reflexdo de Schmitt, afirmando Maschke que “a Juan Donoso
Cortés, porém, ele designava como o seu ‘anjo da guarda’ (Maschke, 2021, p. 95).

263



Caio

Henrique Lopes Ramiro & Felipe Alves da Silva

diferente daquele luterano que se submete a qualquer autoridade;

[...] conserva a grandeza autoconsciente de um seguidor espiritual

dos grandes inquisidores” (Schmitt, 1996b, p. 124). Faz-se o uso

do termo agwnikwg no sentido de que o sujeito tem consciéncia de

que ¢ mal e cria a ilusdo de que uma moral politica podera liberta-

-lo

dessa maldade, encontrando-se em constante agonia. O indivi-

duo tem consciéncia de sua maldade natural e se ilude na imagem

do bom selvagem. No entender de Carl Schmitt:

Naturalmente, o que ele [Donoso Cortés] diz sobre a maldade na-
tural e a crueldade dos homens ¢ mais terrivel do que tudo o que
jamais uma filosofia de Estado absolutista apresentou para justificar
um regime de for¢a. De Maistre também se assustou com a malda-
de dos homens, ¢ suas afirmag¢des sobre a natureza deles tém a forca
que emana de uma moral sem ilusGes e das experiéncias psicologicas
solitarias. Bonald também nio se ilude sobre os maus instintos funda-
mentais dos homens e reconhece a incorrigivel “vontade do poder” tao
bem quanto qualquer psicologia moderna. Mas isso tudo desaparece
diante dos impetos de Donoso. O seu desprezo pelos homens ndo tem
limites: razao cega, a vontade débil, o ela ridiculo das paixdes carnais
parecem-lhe tdo deploraveis, que todas as palavras de todas as linguas
humanas nao sao suficientes para expressar toda a baixeza daquelas
criaturas. Se Deus ndo tivesse se tornado humano, o réptil pisado pelos
meus pés seria menos desprezivel que o homem; “el réptil que piso
com mis piés, seria a mis ojos menos despreciable que el hombre”. A
estupidez das massas ¢ para cle tao espantosa quanto a vaidade tola de
seus dirigentes. Sua consciéncia do pecado ¢ universal, mais terrivel

do que a de um puritano. (Schmitt, 1996b, pp. 124—125)

A passagem citada por Schmitt se encontra no Ensayo sobre el

catolicismo, el liberalismo y el socialismo. Vejamos o texto donosiano

em
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sua lingua materna:

El gloriosissimo misterio de la encarnacion del Hijo de Dios es el nico
titulo de nobleza que tiene el género humano. [...]Yo de mi sé decir que
si mi Dios no hubiera tomado carne en las entranas de una mujer, y si no
hubiera muerto en una cruz por todo linaje humano, el reptil que piso
com mis pies seerfa a mis ojos menos despreciable que el hombre. [...]
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El género humano aparece a mi vista como uma inmensa muchedumbre
puesta a los pies de sus héroes, que son sus idolos, y los héroes como
idolos que se adoran a si proprios. Para creer yo em la nobleza de esas
estapidas muchedumbres ha sido necesario que Dios me la revele. [...]
Una cosa excede mi razon y mi confunde: que haya quien piense que se
necesita una fe menos robusta para creer em el incomprensible misterio
de la dignidad humana que para creer em el misterio adorable de um
Dios hecho hombre, por la virtud del Espiritu Santo, em las entranas de
una virgen. (Donoso Cortes, 2016, p. 165).

O Ensayo trata-se do famoso texto de maturidade de Donoso
Cortés, em que o autor espanhol torna mais presente em suas re-
flexdes o elemento teologico, em ultima analise, a teologia sera de-
claradamente o principal referencial te6rico donosiano nesta fase,’
compreendido como periodo definitivo e, também, da fase conser-
vadora-autoritaria de seu pensamento. Conforme Carlos Valverde
(1970, p. 55) “sua vida, seu pensamento e sua agdo serao o tes-
temunho vivo de um laico cristao que, absolutamente persuadido
de suas crengas e comprometido com elas, se esforga por divinizar
todas as estrturas da sociedade e por consagrar o mundo, na Igreja
e pela Igreja, para Jesus Cristo”. Assim, as revolugdes que tomarao
a forma poder constituinte serdo, portanto, caracterizadas como a
encarnagao do mal, de costumes que nao se compatibilizam com a
boa e justa ordenagao da sociedade, sendo o alvo privilegiado, uma
vez que inauguradora do tempo de catastrofes, a Revolugao Fran-
cesa (Donoso Cortés, 1946f).

Neste horizonte de perspectiva, o pensamento conservador de
Donoso Cortés se inscreve como um uma meditagao em combate

8 Ha interessante controvérsia a respeito do papel da teologia no pensamento
donosiano, contudo, ndo seria possivel apresentar as linhas de forca deste debate.
Ao que parece ¢ preciso levar a sério uma afirmagio de Donoso Cortés — feita em
uma carta a Alberich de Blanche, marqués de Raffin —, a saber, que sempre foi um
religioso ou em suas palavras “eu sempre fui crente no intimo de minha alma; porém
minha fé era estéril, porque ndo governava meus pensamentos, nao inspirava meus
discursos, nao guiava minhas agées” (Donoso Cortes, 1946a, p. 342). Apesar da parte
final da afirmagdo, nota-se uma perspectiva providencialista da Historia nos discursos
de juventude do pensador estremenho.
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ao ideario da Revolugio Francesa. No seu entender, quando esta
tltima “veio a0 mundo, arrastou tudo consigo com seus fortes fu-
racoes” (Donoso Cortés, 1946f, p. 247), isto ¢, a ordem baseada
na transcendéncia foi arrasada e afastada na Franca, entronizan-
do o homem e a razdo humana, significa dizer que a civilizagao,
a cultura e a sociedade estdo sob a jurisdi¢do do proprio homem.
Nio obstante, ponto importante a se considerar, conforme ja men-
cionado linhas atras, diz respeito a teologia politica donosiana ser
operada como uma forma de leitura providencialista da Historia,
portanto, as revolugdes serdo entendidas como uma forma de atu-
acao da vontade divina como castigo a pretensdo de onipoténcia do
homem (Donoso Cortés, 1946¢).

A analise de Donoso Cortés parte de uma antropologia nega-
tiva que considera o pecado e a queda na origem e, desse modo,
suspeita da humanidade pela marca do mal existente em sua natu-
reza e, em sentido historico, parte do pressuposto de que ha uma
impossibilidade de previsdo ou antecipagao dos eventos futuros,
uma vez que a razao humana ¢ limitada, o que autoriza Donoso
Cortés a justificar a legitimidade do governo ditatorial pela apro-
ximagdo do teologico-politico-juridico argumento providencialista
de que as revolugtes nao necessariamente aparecem pelos defeitos
dos governos, mas, sim, como expiagdo da culpa, dessa maneira,
“quando as catastrofes sdo universais, imprevistas, simultaneas, &
sempre coisa providencial” (Donoso Cortés, 1854a, p. 40). Assim,
o momento apocaliptico representado pela conjuntura revolucio-
naria pode ser lido como uma catastrofe, no entanto, possui uma
segunda conotagdo, a saber, ha uma vontade pedagogica divina, que
envia o ditador como repressor politico para o aparecimento da
verdade historica da necessidade de ordenacgao da sociedade.

Ao descrever uma Europa turbulenta como um incessante
processo anticatolico, conforme Bueno, Donoso Cortés “opera e
extrai argumentos para justificar e consolidar a sua opgao politi-
ca pela ditadura” (Bueno, 2013a, p. 65). A partir das reflexdes de
Donoso Cortés a respeito da humanidade, ressalta Schmitt “a hu-
manidade ¢ um navio que permanece a deriva com uma tripulagao
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revoltada, ordinaria, recrutada a forga, que berra e danga, até que
a ira de Deus jogue essa corja rebelde ao mar, para que o siléncio
volte a reinar” (Schmitt, 1996b, p. 125). Por esta via, ha um es-
forgo de justificagdao do tempo europeu como uma temporalidade
que ndo admite a hipotese da restauragdo, mas, isto sim, exige a
ditadura como forma de governo (Donoso Cortes, 1854a). De tal
modo, o argumento coloca-se nos trilhos do conservadorismo po-
litico que faz uma defesa da autoridade e do autoritarismo.’ Ainda,
em 30 de janeiro de 1850, Donoso Cortés expbe uma abordagem
mais ampla do seu diagnostico de época no Discurso sobre la situacion
general de Europa, oportunidade em que ressalta sua antropologia
negativa ao afirmar que o homem esta condenado “a levar ao sepul-
cro a cadeia de todas suas contradi¢des” (Donoso Cortes, 1946d, p.
451), uma vez que “a natureza humana ¢ uma natureza inarméni-
ca, uma natureza antitética, uma natureza contraditoria” (Donoso
Cortes, 1946d, p. 451). A partir de tais coordenadas, ¢ possivel a
Donoso Cortés afirmar que o mal nao esta nos governos, mas, sim,
nos governados, pois “o mal esta em que os governados chegaram
a ser ingovernaveis” (Donoso Cortés, 1946d, p. 457). Esta, para
pensador espanhol, seria a verdadeira causa do mal que assola a Eu-
ropa e o mundo, uma vez que “desapareceu a ideia de autoridade
divina e da autoridade humana” (Donoso Cortés, 1946d, p. 457).
Logo, ndo se trata de restaurar a Monarquia absoluta, pois o tempo
desta tltima chegou ao fim (Donoso Cortés, 1946¢), mas, isto sim,
no momento das catastrofes, Donoso Cortés defende a ditadura
como forma de governo.

Sob influéncia de Cortés, Schmitt (1996b, p. 125) argumenta
que “a vitoria do mal ¢ 6bvia e s6 um milagre de Deus conseguira
afasta-la”, “vitoria do mal” podendo ser tomada como a vitéria das
tradi¢es nao-germanicas contra o Estado alemdo e suas tradigdes,
¢ 56 a excegdo — que o soberano decide — conseguira afasta-la. Ao

9 Este diagnostico de ¢poca feito por Donoso Cortés no seu discurso sobre a ditadura de
1849 “fez dele uma figura importante no campo politico europeu: Frederick Wilhelm
IV, Louis Napoledo, Pio IX e Schelling estavam entre os influenciados por ele” (Herrera,
1978, p. 1).
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mobilizar De Maistre, De Bonald e Donoso Cortes, busca-se resga-
tar autores que pensam a democracia-liberal como uma forma de
governo fragil que permite a reencarnagdo do mal e, se 0 homem ¢
mal por natureza, por consequéncia também o sera a sociedade. So
existe 0 mal porque existe o0 homem, pelo fato de que decaiu, por
isso a necessidade de uma figura soberana forte — talvez ndo um
ditador nos mesmos moldes de De Maistre, ou seja, de um sobera-
no absoluto porque a autoridade o garante, mas, isto sim, na chave
donosiana — que, na circunstancia, decide e afasta o mal, preser-
vando da atua¢ao deste Gltimo, a forma Estado.

Donoso Cortés acusa abertamente que “o parlamentarismo
e o liberalismo sao o mal, o puro mal, o mal essencial e substan-
cial” (Donoso Cortés, 1855, p. 136), o que, passo seguinte, fez-se
acompanhar de sua decisiva proposta e elogio em favor da ditadura
(Bueno, 2011, p. 67). Este movimento antiliberal e contra o parla-
mento ¢, segundo Bueno (2011, p. 67), “idéntico ao realizado por
Schmitt posteriormente”. Ainda, nas palavras do comentador:

Schmitt retoma Donoso Cortés a partir de seu reconhecimento como
um antilegitimista, antimonarquico, bem como um declarado parti-
dario da ditadura e apoiador do decisionismo cesarista. [...] A visdao
donosiana ¢ de que as revolugdes que se apresentam libertarias, como
a francesa, sao essencialmente anticat6licas ou pagas, do tipo que o
catolicismo havia seculos atras procurado eliminar. (Bueno, 2011, pp.

68-69)

Doravante, segundo leitura proposta por Bueno (2018, p. 83),
um importante ponto de contato entre o pensamento filosofico-
-politico schmittiano e o de Donoso Cortes se encontra “nas sérias
criticas realizadas por ambos tanto a interpretagao e legitimagao
do poder e do Estado, como também das criticas enderecadas ao
liberalismo e sua formulagdo constitucional em favor da monarquia
cristd”. Para Donoso Cortes “se o liberalismo e o socialismo triun-
fam, a sociedade esta morta, e extinta toda a esperanga de uma
regeneragao” (Donoso Cortés, 1854b, p. 394).
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O liberalismo e o parlamentarismo produzem em todas as
partes os mesmos efeitos: esse sistema veio ao mundo para cas-
tigo do mundo: ele acabara com tudo, com o patriotismo, com
a intelegéncia, com a moralidade, com a honra: ¢ o mal, o mal
puro, o mal essencial e susbtancial. Isso ¢ o parlamentarismo e o
liberalismo. Uma de duas: ou ha quem se preocupe com esse sis-
tema, ou esse sistema dara preocupagio a Nagio Espanhola, como
toda a Europa. Mas eu temo que entre os designios da Providéncia
que esse mal nao possa ser extirpado sendo por outro maior; para
esse mal maior se preparam talvez as sociedades. (Donoso Cortés,
1855, p. 136)

Donoso Cortés busca argumentar que a soberania, !

9 sendo una
e indivisivel, ndo permitiria qualquer tipo de compartilhamento,
vez que se fosse atribuida ao povo, consequentemente nao poderia
ser exercida por Deus. No fundo, seria um absurdo se a soberania
residisse no povo (Donoso Corteés, 1854c, p. 138), pois a soberania
de direito ¢ una e indivisivel, no qual “se a tem o homem, nio a
tem Deus: se se localiza na sociedade, nio existe no Céu. A sobe-
rania popular, pois, ¢ o ateismo” (Donoso Corteés, 1854, p. 137).
Isso implicaria, para o Marqués de Valdegamas, ferir a sociedade de
paralizagao e de morte. Para Donoso Cortés:

O soberano esta em posse da onipoténcia social: todos os direitos sao
seus; porque se houvesse um s6 direito que nao estivesse nele, nao
seria onipotente; e nao sendo onipotente, nio seria soberano: pela
mesma razao, todas as obriga¢des estao fora dele; porque se ele tivesse
alguma obrigacao que cumprir, seria stdito: soberano ¢ o que manda;
sudito o que obedece: soberano o que tem direitos; sudito o que cum-
pre obrigagdes. Assim, senhores, o principio da soberania popular, que
¢ um principio ateu, ¢ também um principio tirdnico; porque onde ha
um stdito que ndo tem direitos, e um soberano que nao tem obriga-

¢oes, ha tirania. (1854c, p. 138)

10 A questdo da soberania ¢ um dos temas que perpassam a reflexao donosiana, sendo que
nas Lecciones de Derecho Politico, em especial na scgunda ¢ quinta ligoes, sao examinas a
soberania popular e o direito divino dos reis.
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O pensador espanhol nio poderia manifestar concordancia
a “um poder soberano negador da divindade e, por conseguinte,
o soberano que congrega todos os direitos havera de ser localiza-
do por Donoso Cortés na propria divindade ou em seu delegado
terreno” (Bueno, 2018, p. 85). O principio da soberania popular
ndo reconheceria reciprocidade nos direitos, nem limitagSes nas
obrigagbes. Este principio, para o pensador espanhol, alem de ser
ateu e tiranico “¢ também um principio imoral, porque destroéi a
justica” (Donoso Cortés, 1854c, p. 138). Portanto, a justica ndo
poderia coexistir com a soberania popular, porque reconhecendo a
existéncia da primeira aniquilar-se-ia a segunda, uma vez que “se o
Povo 56 pode fazer o que a justiga exige, o povo ¢ sudito, a justica
soberana. Esta ¢ a verdade, senhores, e porque esta ¢ a verdade, a
soberania do povo ¢ um absurdo” (Donoso Cortés, 1854¢, p. 138).

Na segunda li¢do sobre o direito politico sua analise ja carre-
ga um clemento teologico perceptivel. O pensador estremenho,
para examinar a retirada da soberania dos céus e sua chegada na
civitas terrenae, coloca a seguinte questdo: em que parte do homem
os filosofos a localizaram? A resposta donosiana ¢ a de que “a lo-
calizaram na vontade, e localizando nela foram consequentes”. “Se
a tivessem localizado na inteligéncia e ndo na vontade”, continua
ele, “haveria restado aniquilada sua teoria; porque se o dominio do
mundo pertence a inteligéncia, o dominio do mundo pertence a
Deus, que ¢ a inteligéncia mesma (Donoso Cortés, 1970a, p. 346).

Prosseguindo com tentativa de provar a impossibilidade do
principio da soberania popular, Donoso Cortés argumenta que se
a soberania residisse em uma vontade geral —no qual esta, por sua
vez, seria o fruto de vontades particulares —, todos os individuos
da sociedade deveriam ter parte ativa no exercicio do poder sobe-
rano. Se este ndo se realiza sendo por meio das leis, todos os indi-
viduos da sociedade deveriam ter parte ativa também na confec-
¢ao das leis (Donoso Cortes, 1854c, p. 139). Assim, os ignorantes
teriam os mesmos direitos que os sabios, as mulheres teriam os
mesmos direitos que os homens, as criangas os mesmos direitos
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que seus pais, os proletarios que os poderosos e assim por diante
(Donoso Corteés, 1854, p. 139). De acordo com Roberto Bueno:

[...] o poder politico encontra-se centralizado na figura do sobera-
no que exerce o poder de modo onipotente. Este exercicio, contudo,
se da sem que o sistema politico-juridico possa impor obriga¢des ao
soberano, posi¢ao esta que permite diversas angulagées no corpo da
filosofia politica ¢ juridico-constitucional schmittiana, em especial em
seus conceitos do politico, da ditadura e do Estado de excegdo, segun-
do uma leitura em que a ilimitagao do poder ¢ a tonica. O soberano
para o qual apontava Donoso Cortés mantinha uma forte ligagao com
o elemento religioso, catolico em particular. Em sua retomada por
Schmitt, contudo, ja ndo seria mais uma figura religiosa, malgrado
mantenha os fundamentos teologico-politicos, bem como o Estado
moderno em todos os seus conceitos essenciais. Nestes termos, em
Schmitt se da a preservagao de multiplas caracteristicas da leitura do-
nosiana, tais como a obediéncia cega inclusive a autoridade ¢ o concei-
to de obediéncia dai derivado. Em seu conceito de soberania de direito
resta claro para Donoso Cortés que se trata ¢ de uma “[...] autoridad
ilimitada, preexistente, que, como Dios, con una sola palabra crea las
autoridades de hecho, que con otra sola palabra puede también des-
truir”. (2011, pp. 74-75)

No entendimento de Donoso Cortés (1854a, p. 255), se a le-
galidade bastasse para salvar a sociedade, seria valida a aposta nela,
contudo, nao bastando a legalidade, aposta-se na ditadura. Em seu
famoso discurso, proferido em 1849, o pensador espanhol visa
examinar e objetar o pronunciamento do senhor Manuel Cortina,
que, em sintese, protestava contra as medidas do governo e que
Donoso Cortes caracterizava como sendo a representagio final de
todos os erros do partido progressista (Donoso Cortés, 1854a,
p- 253). Para Donoso Cortes, as ideias de Cortina representam a
vocalizagao de todas as pretensoes da oposigdo, portanto, trata-se
de refuta-las por nao estarem no Poder, bem como nio se preo-
cuparem com a conjuntura em que se encontra o Governo, dessa
forma, “sdo ideias infecundas, ideias desastrosas, que ¢ necessario
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combater até que restem enterradas aqui” (Donoso Cortés, 1854a,
p- 253).

O progressista Cortina defende que na politica interior ha ne-
cessidade de um retorno a legalidade anterior a Lei de margo de
1848 — que concedeu poderes excepcionais ao Executivo, com a
“justificativa de repressao por Narvaez das intengdes revoluciona-
rias” (Dardé, 2015, p. 24) —, o que ¢ rechacado por Donoso Cor-
tés, tendo em vista que em seu entendimento as leis foram feitas
para a sociedade e ndo o contrario (Donoso Cortés, 1854a, p.
255). Diante de tal juizo, é possivel a Donoso Cortés afirmar que
tudo deve buscar a boa ordenagdo ¢ a garantia da ordem na so-
ciedade, isto ¢, o maior valor é a preservacio da estrutura da so-
ciedade em qualquer circunstancia, em todas as ocasides (Donoso
Cortes, 1854a, p. 255). A sintese desse enfrentamento parlamen-
tar — que também chamou a atencio de Schmitt —, pode ser ex-
pressa nas palavras de Donoso Cortés quando afirma que “quando
a legalidade basta para salvar a sociedade, a legalidade; quando ndo
basta, a ditadura” (Donoso Cortés, 1854a, p. 255).

No entender donosiano, a ditadura ¢ justificavel como um go-
verno legitimo, bom, racional e proveitoso, tanto quanto qualquer
outra forma de governo, quando consideradas as circunstancias de
seu aparecimento e a dindmica de exigéncia da vida social (Dono-
so Cortés, 1854a, p. 256). Na conjuntura espanhola e europeia de
1849, torna-se totalmente razoavel, para Donoso Cortés, a defesa
da ditadura, seja em vertente tebrica, como em perspectiva pra-
tica (Donoso Cortés, 1854a, p. 256). Argumenta no sentido de
demonstrar a possibilidade e razoabilidade da ditadura na ordem
historica com uma metafora comparativa da vida social e do bom
funcionamento do corpo humano, significa dizer pretende mobi-
lizar sua reflexdo para a construgdao da imagem da necessidade de
manutengdo do bom funcionamento do corpo social, logo, devem
ser combatidas as forcas invasoras, compreendidas como enfermi-
dades. Ainda nesse caminho, diz Cortés:

Quando as forgas invasoras se espalham, as resistentes também; estdo
pelo Governo, pelas Autoridades, pelos Tribunais, em uma palavra,
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por todo o corpo social; mas quando as forgas invasoras se reconcen-
tram em associages politicas, entdo necessariamente, sem que nin-
guém o possa impedir, sem que nada tenha dircito de impedi-lo, as
forgas resistentes por si mesmas se reconcentram em uma mao. Esta
¢ a teoria clara, luminosa, indestrutivel, da ditadura. (1854a, p. 256)

E curioso que o esfor¢o donosiano ¢ o de um exame da teoria
da ditadura em sentido historico, todavia, ha uma caracteristica te-
ologico politica em seu argumento. Dada a circunstancia historica
da organizagao politica das forgas invasoras (revolucionarias), nada
— nem ninguém —, pode impedir a reagdo que concentra poderes
em uma s6 mao, pois, segundo Donoso Cortes a ditadura tam-
bém ¢ um fato da ordem divina (Donoso Cortés, 1854a, p. 257).
Conforme compreende o marques de Valdegamas, Deus legou aos
homens o governo das sociedades até certo ponto, no entanto, re-
servou para si o governo do universo (Donoso Cortés, 1854a, p.
257). A énfase dada a autoridade infalivel, seu desprezo com rela-
¢do a democracia parlamentar e sua defesa da ditadura se mostram
como caracteristicas comuns tanto de regimes autoritarios quanto
de linhagens fascistas. A critica de Schmitt a democracia parlamen-
tar weimariana baseia-se fortemente e nutre as linhas de for¢a de
seus argumentos nas reflexdes desenvolvidas pelo seu anjo da guar-
da espanhol. 1

Argumentando que Schmitt mistifica a excegdo, se aproveitan-
do do politico e da decisdo soberana contra o direito da situagao
normal, Giinter Frankenberg (2018, p. 146) reconhece a retoma-
da por parte pensador alemdo da teologia politica ¢ a aprovagao
da ditadura dos contrarrevolucionarios catolicos do século XIX.
Especificamente sobre Donoso Corteés, “Schmitt retoma a visao
catastrofica de uma sociedade desgragada pela secularizagio, pelo
Iluminismo e pelas revolugdes” (Frankenberg, 2018, p. 147). Nos
termos schmittianos:

11 A respeito da caracterizagao, feita por Carl Schmitt, de Donoso Cortés como um anjo
da guarda, ver Maschke (2021).
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Hoje, nada ¢ mais moderno do que a luta contra tudo o que ¢ politi-
co. Magnatas americanos, técnicos industriais, socialistas, marxistas e
revolucionarios anarco-sindicalistas juntam-se ao exigir a climinagdo
da dominagdo ndo-objetiva da politica sobre a objetividade da vida
econémica. Nao deverdo mais existir problemas politicos, so tarefas
técnicos-organizacionais e econémico-sociologicas. A espécie de pen-
samento técnico-econdémico hoje dominante pode até nem aceitar
mais uma ideia politica. O Estado moderno parece realmente ter se
transformado naquilo que Max Weber previu: uma grande empresa.
Uma ideia politica geralmente s6 ¢ assimilada quando o circulo de
pessoas que tem algum interesse plausivel nela consegue provar que
pode usa-la em vantagem propria. O politico desaparece no econémi-
co ou no técnico-organizacional e, por outro lado, se desfaz no eterno
discurso das generalidades historico-filosoficas e culturais, que com
caracterizagdes estéticas degustam uma ¢época como classica, romanti-
ca ou barroca. Em ambos, a esséncia da ideia politica, a decisao moral
exigente, ¢ desviada. Porém, o significado atual daqueles filosofos de
Estado contra-revolucionarios esta na consequéncia com que se deci-
dem. Eles valorizam tanto o momento da decisao, que finalmente a
ideia de legitimidade, da qual eles partiram, ¢ suprimida. Assim que
Donoso-Cortés percebeu que a era da monarquia terminara, porque
n3o havia mais reis ¢ ninguém teria a coragem de ser rei a revelia da
vontade do povo, ele declarou o fim de seu decisionismo, isto ¢, exigiu
uma ditadura politica. Nas afirmagdes aqui citadas de De Maistre ja
havia uma redugéo do Estado a0 momento da decisdo, consequente-
mente a uma decisao absoluta pura, ndo pensada, nio discutida e nao
justificada, portanto criada do nada. Mas isso ¢ essencialmente ditadu-
ra, nio legitimidade. Donoso estava convencido de que o momento da
ultima batalha chegara; perante o mal radical, s6 existe uma tnica di-
tadura, e a ideia legitimista da sucessao passa a ser, num instante como
esse, uma simples teimosia inocua. (Schmitt, 1996b, pp. 129—-130)

No entender de Schmitt, a submissio do monarca a vontade
popular resultou na aposta de Donoso Cortés na ditadura. Para
este tltimo, entre a ditadura da insurreigio ¢ a ditadura do gover-
no, a escolha seria a do governo. Entre a ditadura que vem de bai-
xo ¢ a ditadura que vem de cima, afirma o Marqués de Valdegamas,
“eu escolho a que vem de cima, porque vem de regiées mais limpas
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e serenas: se trata de escolher, por ultimo, entre a ditadura do pu-
nhal e a ditadura do sabre: eu escolho a ditadura do sabre, porque &
mais nobre” (Donoso Cortes, 1854a, p. 274).

Feita essa digressdo, verifica-se a pontualidade da leitura de
Bueno (2013a, p. 68) ao dizer que ja ha no pensamento de Donoso
Cortés o reconhecimento de que a legislagdo positiva “possui serias
limitagGes quanto a antecipagao de eventos futuros” — certamente
algo que Schmitt concordaria —, continua o autor, compreendendo
que esta ordem de expressos limites “implica necessarias lacunas
que ndo podem ser preenchidas ainda pelos mais previdentes legis-
ladores. Para o autor [Donoso Cortes], ¢ impensavel a elaboragao
de uma legislagio especifica a respeito dos momentos de excegio,
e 0 que ¢ mais, tecnicamente inviavel” (Bueno, 2013a, p. 68). Ain-
da seguindo o entendimento do comentador, Donoso-Cortés “pde
em destaque que recursos amplissimos sao requisitados para o en-
frentamento dos tempos de excegdo e isso encontra clara sinali-
zagdo ao dizer que ‘El legislador que, en tiempos de disturbios y
trastornos, aspira a gobernar con las leyes comunes, es imbécil””
(Bueno, 2013a, p. 69). Ora, Bueno chama a atengao para um pon-
to importante, vez que ha grande aproximagio da afirmagio do-
nosiana com a argumentagao apresentada por Schmitt. Para este, a
tendéncia do Estado de direito de regulamentar o estado de exce-
¢do representa a tentativa de circunscrever o caso no qual o direito
suspende a si mesmo, questionando-se de onde o direito cria essa
forga, “e como ¢ logicamente possivel que uma norma seja valida
com a excegdo de um caso concreto, que ela ndo consegue assimi-
lar totalmente tipificando-0?” (Schmitt, 1996b, p. 93).

O elemento essencial da decisio (Entscheidung) sobre o esta-
do de excegdo garante a soberania ancoragem na ordem juridica.
O Reichsprasident opera em Schmitt como uma genuina categoria
teologica capaz de deter o caos eminente,'” conforme leitura de

12 Assim, do mesmo modo que o milagre ¢ a intervengio que nao destroi, mas sim ajusta
e aperfeigoa, o soberano, na medida em que decide, pode alterar a situagao normativa
operante para colocar fim ao caos e garantir a paz, com isso, a propria possibilidade da
ordem normativa.
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Bueno (2014, p. 152), deslocando o Executivo da fung¢io de mero
guardido e lhe outorgando “a titularidade do poder soberano, pois
para realizar a magnifica fungao a ele outorgada nido poderia depa-
rar-se com quaisquer resisténcias, que se houvessem, deveriam ser
afastadas como ilegitimas (em face do interesse do Estado) e ilegais
(por obstar a agdao do soberano)”. Segundo entendimento do pen-
sador brasileiro, “Schmitt entroniza o ditador soberano no lugar do
povo, travestido de mero guardido da ordem constitucional” (Bue-
no, 2014, p. 153) e, conforme corrobora Bendersky (1983, p. 75),
“Schmitt afirmou que o presidente deve assumir amplos poderes
em tempos de desordem, e ele se opds a aprovagio de qualquer
lei especifica que restringisse tal autoridade”. Ainda, a fim de bem
angular a imagem da relagdo entre soberania e estado de excegio,
de acordo com Juan Mayorga:

Em Schmitt, o estado de excegdo suspende o Direito para conservar o
Estado; em Donoso, realiza justiga para alem do Direito. Em Benjamin,
no entanto, ¢ a realiza¢ao da justica na interrupgao do capitalismo. A
fratura da continuidade juridica nao aparece aqui na ditadura, sendo
como entusiasmo na expectativa de uma ordem distinta. A expectativa
da greve geral, tal como a descreveu Sorel, serve de modelo a um
‘verdadeiro estado de excecao’. Ditadura e greve geral sdo tao opostos
como os conteados com que Donoso e Benjamin saturam a formula
‘Contra catastrofe, estado de excecao’. Pois no catolico Donoso, o
estado de exce¢do defende o continuo frente a catastrofe, enquanto
no judeu Benjamin interrompe a continua catastrofe. (Mayorga, 1993,

p. 284)

Agamben (2004, p. 91) reconhece que Schmitt “chama de ‘fic-
ticio’ um estado de excegdo que se pretende regulamentar por lei,
com o objetivo de garantir, em alguma medida, os direitos e as li-
berdades individuais”. Esse debate sobre a positivacao ou nio do
estado de exceqao relaciona-se com um problema caro a Schmitt,
qual seja, a questao da imprevisibilidade da lei. Justamente porque
a norma apresenta lacunas ¢ que se faz necessario o reconhecimen-
to da decisao, “nao de uma decisao delimitada pela norma, mas de
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uma decisao que cria a norma, [...] ndo de um decisionismo estri-
tamente juridico, que se origina exclusivamente da regra, mas de
um decisionismo politico que, claro, ¢ juridico, na medida em que
cria a regra” (Barsalini, 2013, p. 75). Para Bueno (2012b, p. 465),
interessou muito a Schmitt um pensamento tal como o de Dono-
so Cortes, que “soubera dar o tom firme da resposta antiliberal a
uma tormentosa realidade europeia”, avaliando as alternativas via-
veis em seu contexto, cujo compromisso de fundo implicaria uma
teoria da ditadura, “forte o suficiente para restabelecer a ordem,
orientada em relagdo ao modelo de concentragio de poderes ca-
racteristicos tanto da monarquia quanto do catolicismo” (Bueno,
2012b, p. 465).

O legislador ndo pode prever tudo, por isso a ineficacia e im-
possib/ilidade de se tentar tipificar por lei todos os casos excepcio-
nais. E preciso, entdo, observar que o legislador deve prever jus-
tamente a possibilidade de que ele proprio ndo pode prever tudo
(Bueno, 2014, p. 162). Tal como na argumentacdo donosiana,
Schmitt diz que no caso de um perigo extraordinario com relagdo
a seguranga e ordem do Estado ¢ exigivel “uma regulacio de na-
tureza especial que suprima todas as vinculagGes legal-constitucio-
nais levando para a dire¢do de institutos juridicos como o estado de
guerra, o estado de sitio e o estado de excegdao” (Schmitt, 1996b,
p- 183). Schmitt incorpora o comentario de Donoso Cortes ao
projeto de lei espanhol sobre estados excepcionais em sua teoria
da soberania e fundamentagao do poder soberano na medida em
que também argumenta pela falta de sentido de se tentar criar uma
espécie de “reserva legal” para os casos emergenciais, quer dizer,
uma regulamentagdo fixada anteriormente, mensuravel e que con-
trolasse o ambito de atuagao na situagao de excegao. O estado de
excegdo pressupde 0 momento em que a legalidade, seja qual for,
mostra-se ineficaz. Nesses momentos de ineficacia da legalidade,
opera-se a necessidade de uma interven¢do que renove a ordem
juridica (Villacanas, 2008, p. 117).

Ao verificar o movimento argumentativo schmittiano percebe-
-se que, contrario a leitura de Anschutz sobre o problema de como
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se deveria agir quando ndo ha uma lei estatal, na qual a excegdo
configura lacuna tal que denota o fim do direito do Estado, ndo
sendo mais uma questao de direito, o autor parte do caso emer-
gencial concreto para explicar a normalidade; a excegio revela
o elemento juridico da decisio em sua pureza absoluta (Schmitt,
1996b, p. 92). A excegdo ¢ mais importante do que a regra porque
“o normal ndo prova nada, a excegao prova tudo; ela nio s6 con-
firma a regra, mas a propria regra so vive da excegao” (Schmitt,
1996b, p. 94).

No ordenamento concreto, a ditadura comissaria cumpre pa-
pel central. Durante o estado de exce¢do o ditador tem um oficio
constitucional: age em nome da Constitui¢ao, tomando as medidas
necessarias para preservar a ordem. “Estas medidas ndo sao limita-
das pelo direito, elas sdo extralegais” (Macedo Jr., 2011, p. 112).
O texto constitucional ndo pode determinar o limite do poder so-
berano que a situagdo concreta exige. O soberano decide sobre a
ordem que subsiste e sobre as a¢bes que devem ser realizadas para
superar o caos, retomando a normalidade. O que fazer quando o
ordenamento juridico ndo oferece uma resposta para os casos de
extrema urgéncia configura o problema da qual Schmitt tenta for-
necer uma resposta. A alternativa schmittiana envolve “permitir a0
poder [soberano] responder com os meios necessarios, sejam eles
quais forem, para que a eficacia, medida pela restauragdo da nor-
malidade, seja obtida” (Bueno, 2011, p. 1140). O soberano situa-se
para além dos limites do juridico, vez que a decisdo politica sobre
a suspensao da ordem vigente localiza-se para além do alcance da
ordem normativa.

3. Consideragdes finais

A obra do jusfilésofo Carl Schmitt vem sendo retomada pelos
mais variados aspectos teoéricos do pensamento juridico-politico
contemporaneo, fundamentalmente pelo fato de Schmitt ter se de-
dicado a um exame do estatuto tebrico da excegdo. E justamente
esse o ponto de interesse do presente trabalho, no sentido de in-
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vestigar alguns conceitos da filosofia juridico-politica de Schmitt e
suas conexdes com o pensamento de Juan Donoso Cortés.

Diante de tudo que restou dito até aqui, verifica-se que a pre-
senca de Donoso Cortés no ideario jusfilosofico de Carl Schmitt
deve ser levada em consideracio com atencdo. O pensador es-
panhol esta no rol de intelectuais catolicos tomados por Schmitt
como filosofos de Estado da contrarrevolugao, juntamente com De
Bonald e De Maistre. Por aqui, mostra-se bastante fecundo nao s6
considerar as distingdes dentro do conservadorismo de tais auto-
res, mas, isto sim, verificar que Schmitt dedica muito mais atengao
a Juan Donoso Cortés.

O autor espanhol ¢ compreendido por Carl Schmitt como

um pensador sem fortuna, uma vez que se tornou pouco reco-
nhecido no cenario europeu, haja vista certo reducionismo inter-
pretativo e a edificagdo de sua imagem como simbolo do conser-
vadorismo autoritario.
E conhecido o dito schmittiano contido em sua Teologia Politica
(1922) de que as categorias centrais de toda teoria do Estado seriam
conceitos teologicos secularizados. Tal diagnostico autoriza Schmitt
a afirmar que na teoria juridico-politica o estado de excegao possui
um significado analogo ao milagre na teologia. O ponto a ser obser-
vado nesse argumento ¢ o da construgio da excegdo como milagre
por uma leitura apropriativa da filosofia de Estado contrarrevolu-
cionaria de Juan Donoso Cortes.

A reflexdo teorica sobre o Estado de Donoso Corteés se da pelo
pensamento teologico do catolicismo e, no Discurso sobre a Ditadura
(1849), Cortes edifica sua reflexdo a partir da analise da conjuntura
revolucionaria em Franga (1848), com a caracterizagao de que a
ditadura ¢ um governo legitimo nas circunstancias que se apresen-
tam naquele momento do século XIX europeu, um governo envia-
do do céu para o castigo ¢ a remissao de todos, assim, as catastrofes
— como, por exemplo, as revolugdes -, sdo providenciais.

Os filosofos de Estado da contrarrevolugao, nomeados no tlti-
mo capitulo da Teologia Politica, apresentam-se como expoentes da
teologia politica catolica que permitem pensar a ordenagio poli-
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tico-juridica da situagao concreta com fundamento na autoridade.
Todavia, a maior presenca de Donoso Cortés pode ser compreen-
dida pelo fato de que este Gltimo ndo esta buscando a restauragao
da monarquia absoluta, uma vez que o tempo desta ultima termi-
nou, mas, isto sim, permite a Schmitt colocar no horizonte uma
justificagdo teologico politica da ordem por meio da ditadura. Por-
tanto, na compreensido de Carl Schmitt, Juan Donoso Cortés seria
um legitimo teérico decisionista da ditadura. 13

De tal modo, a hipotese que se verificou diz respeito a uma
leitura apropriativa de Schmitt, que absorve a sua maneira a me-
ditacao donosiana a fim de construir uma reflexdo acerca dos con-
ceitos de ditadura e estado de excegdo em sentido teologico-pro-
videncialista, a sustentar a critica de Schmitt - pela recep¢ao da
tradi¢ao conservadora autoritaria do século XIX -, da democracia
parlamentar no século XX.

Portanto, a retomada do pensamento schmittiano acende o
debate pela exposi¢io das bases de seu pensamento filosofico-
-politico-juridico, de modo a compreender efetivamente o que
Schmitt tem diante de si como alternativa ao sistema parlamen-
tar. Enquanto aposta autoritaria, se a exce¢ao e a ditadura forem a
saida apontada por Schmitt a democracia-parlamentar, sera entdo
necessario ter ressalvas no que concerne a retomada desse pensa-
dor na contemporaneidade.
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CAPITULO 7

EL DISCURSO SOBRE LA DICTADURA DE
DONOSO CORTESY LA FORMACION
DEL DECISIONISMO POLITICO DE CARL
SCHMITT!

Carlos Pérez—Czrespo2

RESUMEN

Die Diktatur (1921) y Politische Theologie (1922) de Carl Schmitt
han sido ampliamente discutidos en la literatura de ciencia politica
y derecho constitucional. Su distincion entre dictaduras comisaria-
les y soberanas convierte estas obras en referencias indispensables
para estudiar la autocracia. En el contexto de la crisis pandémica

1 Esta es una traduccion del inglés al espanol del siguiente articulo académico: Pérez-
Crespo, C. (2023). An Apocalyptic Speech Outlining a Theory of Dictatorship: Carl
Schmitt Inspired by Juan Donoso Cortés. Redescriptions: Political Thought, Conceptual
History and Feminist Theory, 26(1), 21-40. https://doi.org/10.33134/rds.399

2 Pontificia Universidad Catélica de Chile. Email: perez.carlos@uc.cl
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del Covid-19, su idea de decisionismo, que Schmitt resumio en el
adagio “soberano es quien decide sobre el estado de excepcion”,
atrajo atencion internacional. Sin embargo, la literatura ha pasado
por alto en gran medida que Schmitt baso6 su teorfa decisionista de
la dictadura y de la teologia politica en un discurso apocaliptico
pronunciado por Juan Donoso Cortés en 1849, tras las revolucio-
nes europeas de 1848. Cortés aludio6 a diversas metaforas que pre-
sentaban la historia de Occidente como una parabola del fin de los
tiempos. Los primeros escritos de Schmitt revelan su interés en el
decisionismo juridico, pero aun no se ha explicado como expan-
di6 este decisionismo juridico hacia un decisionismo politico, tal
como lo expreso6 en Politische Theologie. A través del analisis de sus
manuscritos personales de comienzos de la década de 1920, mues-
tro que su lectura del Discurso sobre la Dictadura de Donoso Cortés
es una fuente importante de inspiracion para su teoria decisionis-
ta de la dictadura, critica con los parlamentos y el liberalismo. Mi
articulo se divide en dos secciones. Primero, explico la influencia
de Donoso Cortés en las obras de Schmitt. Segundo, presento por
primera vez en la literatura un analisis de los manuscritos inéditos
de Schmitt sobre el politico espafiol. Concluyo que Schmitt desa-
rroll6 su decisionismo politico sobre la base de la idea de dictadura
de Donoso Cortés.

Palabras clave: Carl Schmitt, Donoso Cortés, Dictadura,
Decisionismo, Estado de Excepcion

ABSTRACT

Carl Schmitt’s Die Diktatur (1921) and Politische Theologie
(1922) have been widely discussed in the political science and
constitutional law literature. His distinction between commissa-
rial and sovereign dictatorships makes these works indispensable
references for studying autocracy. In the context of the Covid-19
pandemic crisis, his idea of decisionism, which Schmitt summari-
zed in the adage “sovereign is he who decides on the state of ex-
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ception,” attracted international attention. However, the literature
has largely overlooked that Schmitt based his decisionist theory of
dictatorship and political theology on an apocalyptic discourse de-
livered by Juan Donoso Cortés in 1849, following the European
revolutions of 1848. Cortés alluded to various metaphors that
presented the history of the West as a parable of the end times.
Schmitt’s early writings reveal his interest in legal decisionism, but
it has not yet been explained how he expanded this legal decisio-
nism toward a political decisionism, as expressed in Politische Theo-
logie. Through the analysis of his personal manuscripts from the
carly 1920s, I show that his reading of Donoso Cortés’s Discourse on
Dictatorship is an important source of inspiration for his decisionist
theory of dictatorship, critical of parliaments and liberalism. My
article is divided into two sections. First, I explain Donoso Cor-
tés’s influence on Schmitt’s works. Second, I present for the first
time in the literature an analysis of Schmitt’s unpublished manus-
cripts on the Spanish politician. I conclude that Schmitt developed
his political decisionism on the basis of Donoso Cortés’s idea of
dictatorship.

Keywords: Carl Schmitt, Donoso Cortés, Dictatorship, Deci-
sionism, State of Exception

“Todos recordaran la impresion profunda que solian producir los dis-
cursos parlamentarios y los escritos de Donoso Cortés, estimados en
alto grado también por conservadores no catolicos y considerados
como eficaz arma contra la revolucion” (Schmitt, 1929/1930, p. 2).

Introduccion

Dos obras mayores del controvertido jurista aleman Carl
Schmitt, Die Diktatur (1921/2015a) y Politische Theologie
(1922/2015b), siguen teniendo hoy una influencia considerable
(Croce & Salvatore, 2024; Dean et al., 2023; Kutay, 2019). En
particular, la distincion schmittiana entre los conceptos de dictadu-
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ra comisarial y soberana se ha convertido en un punto de referen-
cia indispensable en los debates sobre el concepto y en la historia
intelectual de la dictadura (de Wilde, 2019, 2021; Prieto, 2021;
Scheuerman, 2021). En el contexto de la crisis pandémica del Co-
vid-19, su idea de decisionismo —resumida en su frase “soberano
es quien decide sobre el estado de excepcion”™— fue citada inter-
nacionalmente (MagShamhrain, 2023; Mehring, 2020b, 2020c).
La fina traduccion al inglés que Vinx y Zeitlin (2021, pp. 23-29)
ofrecen de los escritos juridico-tedricos de Schmitt (1912, 1914)
revela su temprano interés por el decisionismo juridico. Sin em-
bargo, atin no se ha explicado en detalle como Schmitt extiende
ese decisionismo juridico hacia un decisionismo politico a comien-
zos de los anos veinte, tal como se desarrolla en Politische Theolo-
gie (1922/2015b). Al analizar sus notas y manuscritos de los afios
veinte, mi investigacion pretende mostrar que el Discurso sobre
la Dictadura (Donoso Cortés, 1849/2000) de Juan Donoso Cor-
tés es una de las fuentes mas importantes de inspiracion intelectual
de la teoria decisionista de la dictadura y de la teologia politica de
Schmitt.

La relacion intelectual entre Donoso Cortés y Schmitt ha sido
estudiada y discutida durante décadas (Beneyto, 1988; Bueno,
2012; Fox, 2013; Ulmen, 2002). Hasta la fecha, la publicaciéon de
Hernandez Arias (1998) sigue siendo el estudio mas completo que
muestra la presencia de Donoso Cortés en la obra de Schmitt des-
de comienzos de los afios veinte hasta la década de 1970. El inte-
rés general por esta relacion también se expresa en una literatura
importante dedicada a la relacion del jurista aleman con Espafia
(Guillén Kalle, 2018; Molina, 2019; Saralegui, 2016). Se sabe que
las ideas de Schmitt fueron bien recibidas en la Segunda Republi-
ca Espanola y en la Espana franquista (Diaz Nieva & Molina Cano,
2022), también a traves de sus conferencias en Espana. No obs-
tante, en la ultima década ha surgido una lectura critica que sos-
tiene que Schmitt instrumentaliz6 la obra de Donoso Cortés con
fines politicos propios. Asi, Schmitt habria utilizado a Donoso Cor-
tés para enmascarar su propio decisionismo politico (Fox, 2013;
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Mehring, 2020a). Segan Mchring (2021, p. 110), Schmitt simpa-
tizaba ampliamente con Donoso Cortés en su actitud mitificadora
hacia la literatura de Quevedo, el machismo, los toreros, la novela
picaresca y la historia de la Reconquista. Schmitt ha sido por ello
criticado por malinterpretar a Donoso Cortes, instrumentalizando
sus ideas para encubrir sus propios objetivos politicos (Fox, 2013,
pp- 182—185; Spektorowski, 2002, pp. 298—302). Frente a esta in-
terpretacion tradicional, muestro que las ideas de Donoso Cortes,
incluso si fueron erroneamente entendidas o distorsionadas como
vehiculo para la posicion de Schmitt, fueron inspiradoras para su
decisionismo politico.

En el estudio de los manuscritos de los afios veinte, encuentro
y presento nuevas evidencias historicas de los pasajes e ideas par-
ticulares de Donoso Cortés que inspiraron a Schmitt. Estos ma-
nuscritos corresponden a las notas personales de Schmitt sobre las
referencias bibliograficas a Donoso Cortés en la primera y segunda
ediciones de Die Diktatur (1921/2015a), sus borradores de pasajes
clave del capitulo 4 de Politische Theologie (1922/2015b), las breves
notas en sus textos “Donoso Cortés in Berlin” (1927/2014b) y su
conferencia en Madrid (1929/1930). Varios fragmentos de estas
publicaciones aparecen reunidos en un libro que Schmitt redacta
en la posguerra (Schmitt, 1950/2009). Segtin Mehring (2021, p.
113), Schmitt habria sido introducido en la obra de Donoso Cortés
a comienzos de los afios veinte a través de una traduccion alemana
(Schmitt, 1921/2014a, p. 276). Sin embargo, muestro que entre
1920 y 1921 Schmitt leyo, estudi6 y escribio notas directamente
sobre la edicion espanola de la obra de Donoso Cortés. Tal era su
fascinacion por €l que Schmitt probablemente desarrollo un buen
dominio del espafiol principalmente para leerlo en su lengua origi-
nal. Hasta donde s¢, Schmitt solo produjo manuscritos y borrado-
res en espafiol acerca de Donoso Cortés (y estos se conservan en
su archivo y biblioteca personales).

Este hallazgo es significativo porque muestra que Schmitt no
solo se identifico personalmente con el politico espafiol (Mehring,
2021, pp. 113—114), sino que fue mas alla en la apropiacion de
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sus intuiciones. El jurista aleman tomo¢ la version original del cé-
lebre discurso apocaliptico de Donoso Cortés (1849/2000) y lo
tradujo en una teoria de la dictadura que incorporaba un enfoque
contrarrevolucionario y teologizante de la politica. A partir de su
lectura, Schmitt expandi6 el decisionismo juridico de su juventud
(Schmitt, 2021) hacia un decisionismo politico que desarrollaba
una idea contrarrevolucionaria de dictadura, una critica aguda del
liberalismo y del parlamentarismo, una aproximacion politico-teo-
logica a la idea de poder constituyente de Sieyes, y una concepcion
antagonica de la politica.

Un examen detenido de la relacion entre Donoso Cortés y
Schmitt puede mejorar enormemente nuestra comprension de por
qué Schmitt configur6 su decisionismo del modo en que lo hizo.
Asi es posible explicar algunas de las idiosincrasias schmittianas
que atn informan los debates de la teoria politica sobre la dicta-
dura, el estado de excepcion y la teologia politica. A diferencia
de estudios previos sobre la influencia de Donoso Cortés en Carl
Schmitt, este trabajo se basa en un analisis del archivo personal del
jurista aleman. Ello me permiti6 determinar qué ideas y pasajes
de la obra de Donoso Cortés inspiraron aparentemente el decisio-
nismo politico de Schmitt. El método que segui es el de la histo-
ria intelectual y el estudio de ideas politicas en textos. Presento
esto en dos secciones. En la primera, describo la presencia de Do-
noso Cortés en dos de las obras mayores de Schmitt: Die Diktatur
(1921/2015a) y Politische Theologie (1922/2015b). En la segunda,
examino los manuscritos inéditos de Schmitt sobre la obra de Do-
noso Cortés y establezco una conexion entre ese material inédito
y su obra publicada. De este modo pude determinar cuales fueron
las ideas del politico espanol que ejercieron la influencia mas signi-
ficativa. Concluyo que Schmitt desarroll6 su teorfa decisionista de
la dictadura y de la teologia politica a comienzos de los afios veinte
bajo la importante influencia de Donoso Cortes.
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1. La presencia de Donoso Cortés en Die
Diktatur y Politische Theologie

El pensamiento decisionista esta presente en la obra de Schmitt
desde sus primeros escritos juridicos (1912, 1914). Vinx y Zeitlin
(2021) han mostrado como Schmitt abordoé la cuestion de la de-
cision a partir de su examen critico de la literatura juridica sobre
la determinacion del derecho y los juicios. Estos autores destacan
que, a primera vista, el decisionismo presente en Die Diktatur y Po-
litische Theologie parece no tener relacion con esos escritos juridicos
iniciales. Sin embargo, la continuidad del decisionismo radica en
el fundamento de la decision. En Politische Theologie, la idea deci-
sionista de soberania como suspension del derecho en el estado de
excepcion se refiere al derecho positivo y “no a la idea de Recht
que, segun The Value of the State [1914], las autoridades politicas
estan llamadas a realizar” (Vinx & Zeitlin, 2021, p. 24). Los au-
tores afirman asi que en este segundo libro Schmitt sostiene que
“la autoridad soberana no esta ni constrenida ni constituida por el
derecho positivo”, de manera que “es tarea del Estado, al producir
derecho, implementar un principio de legitimidad que es anterior
al derecho positivo” (Vinx & Zeitlin, 2021, p. 24). Vinx y Zeitlin
concluyen que la continuidad entre el decisionismo juridico tem-
prano de Schmitt y su decisionismo politico en Politische Theologie
radica en la idea de homogeneidad: “La tesis de que toda norma ju-
ridica requiere un ‘medio homogéneo’, es decir, ‘un marco normal
y cotidiano de vida en el que pueda aplicarse de hecho’, constituye
otro elemento claro de continuidad entre el argumento de Political
Theology y las posiciones expresadas en los primeros escritos juridi-
co-teoricos del autor” (Vinx & Zeitlin, 2021, pp. 24-25).

Ampliando este enfoque de Vinx y Zeitlin (2021), mi estudio
pretende mostrar que el Discurso sobre la dictadura de Donoso Cor-
tés desempenia un papel fundamental en la conexion entre el deci-
sionismo juridico temprano de Schmitt y su decisionismo politico
elaborado en Die Diktatur y Politische Theologie. Schmitt escribio sus
textos juridicos antes de la Gran Guerra, en tiempos de norma-

291



Carlos Pérez-Crespo

lidad, mientras que sus escritos politicos de Weimar se sithan en
condiciones de profunda crisis politica y social.

Para comprender la influencia del Discurso sobre la dictadura
(Donoso Cortes, 1849/2000), conviene comenzar presentando
brevemente a su autor. Juan Donoso Cortés (1809-1853) fue un
politico espanol que, siendo liberal en su juventud, se radicalizo
mas tarde como pensador contrarrevolucionario. En su juventud
se sinti6 atraido por las ideas liberales de Constant y Guizot, por lo
que hasta 1832 se le considera liberal y romantico (Darde¢, 2015,
pp- 5-10). Entre 1832 y 1840, como periodista y diputado liberal,
publico la Memoria sobre la situacidn actual de la Monarquia (Donoso
Cortés, 1832/1946¢) y las Lecciones sobre Derecho Politico (Donoso Cor-
tés, 1836/1946b). No obstante, a partir de 1847, Donoso Corteés
experiment6 una transformacion politica y religiosa que lo convir-
tio en un politico profético y ensayista apocaliptico (Darde, 2015,
pp- 22-29). En conexion con las Revoluciones de 1848, pronuncio
los discursos apocalipticos que le darfan fama en Europa. El 4 de
enero de 1849, Donoso Cortés pronunci6 el Discurso sobre la dicta-
dura en la Camara de Diputados. Esta inflexion ideologica hacia la
dictadura, la contrarrevolucion y el antiparlamentarismo se con-
solidaria en su Ensayo sobre el Catolicismo, el Liberalismo y el Socialismo
(Donoso Cortés, 1851/1946a). Schmitt estaba especialmente intere-
sado en estas Gltimas ideas apocalipticas y contrarrevolucionarias.

Schmitt conoci6 de primera mano la obra de Donoso Corteés
desde comienzos de los afos veinte. Poco antes habia estudiado
las relaciones entre los pensadores politicos del romanticismo y
el conservadurismo europeo del siglo XIX (Duke, 2021; Schmitt,
1919/1998). Su dominio del espafiol, al menos para leer y redac-
tar textos, podria relacionarse con su solido conocimiento del la-
tin y del francés, como evidencian sus referencias bibliograficas en
los escritos juridicos iniciales (Schmitt, 2021). A finales de la se-
gunda década Schmitt ya criticaba el “romanticismo politico” (Po-
litische Romantik (1919/1998)) por su tendencia hacia la “conver-
sacion eterna” (das ewige Gesprdch) (Schmitt, 1922/2015b, p. 59).
Donoso Cortés aparece en sus primeras referencias bibliograficas
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como un pensador politico antirromantico y contrarrevoluciona-
rio, un hombre de accién que prioriza la decision politica sobre
la discusion parlamentaria. La primera vez que Schmitt alude di-
rectamente a Donoso Cortés es en Die Diktatur (1921/2015a). Alli
lo menciona como uno de los teoricos catolicos del Estado que
defendieron la dictadura contra la revolucion. Mas adelante, en la
segunda edicion de Die Diktatur, cita el Discurso sobre la dictadu-
ra para ilustrar que la dictadura gubernamental en Francia estaba
presente en el articulo 14 de la Carta Constitucional de 1814, en
la introduccion de la Carta de 1830 y en la Constitucion de 1848
(Schmitt, 1921/2015a, p. 192). De modo similar, en el capitulo
cuatro de Die Diktatur (1921/2015a), Schmitt cita a Donoso Cor-
tés para establecer una relacion entre su concepcion catélica de la
dictadura y la idea de poder constituyente de Sieyes:

Mas interesante, sin embargo, es la vision de la dictadura propuesta
por filosofos politicos catolicos como Bonald, Gérres y Donoso Cor-
tés, puesto que consideran que la centralizacion creada por los jaco-
binos y por el absolutismo —y, por tanto, el Estado moderno, que
aparece en su esencia como una forma de dictadura— es un fruto
del racionalismo que, ciertamente, solo puede superarse mediante la
dictadura misma. Por ello, los argumentos de estos grandes catolicos
coinciden en detalle con los de los defensores de una dictadura del
proletariado. La esencia del concepto de dictadura es que constituye
una excepcion al desarrollo organico con el fin de justificar la tarea de
eliminar cualquier obstaculo mecanico que obstruya el flujo inmanen-
te de la historia. A través de este concepto de un desarrollo historico
inmanente surge una oposicion al Estado mecanicista y centralizador.
La idea de que el pueblo asume un pouvoir constituant permanecce
vigente, siendo la tnica diferencia que el proletariado es identificado

con el pueblo. (Schmitt, 1921/2014a, p. 279)

Este pasaje muestra la conexion entre los conceptos de dicta-
dura y poder constituyente, conexion que reaparece en la influyen-
te obra Politische Theologie (1922/2015b). En Die Diktatur, Donoso
Cortes es presentado como un pensador politico que defiende la
necesidad de la dictadura como un medio “racional” de contener
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la dictadura soberana de los revolucionarios (refiriéndose a los
socialistas de 1848). En el capitulo cuatro de Politische Theologie
(1922/2015b), Schmitt desarrolla su lectura situando a Donoso
Cortes en la tradicion contrarrevolucionaria de pensadores como
Louis de Bonald y Joseph de Maistre. Sin embargo, Schmitt distin-
gue a Donoso Cortés de estos defensores de la monarquia y el le-
gitimismo en Francia: adopta del politico espafiol la idea de que la
era de las monarquias ha llegado a su fin y de que la Gnica solucion
para restablecer la autoridad del Estado frente a una revolucion es
una dictadura. De igual modo, Schmitt acepta que la democracia
y la idea de poder constituyente de Sieyes proporcionan la tnica
base legitima para la teoria del Estado después de las revoluciones
de 1848 en Europa:

Desde 1848, la teoria del derecho piblico se ha vuelto ‘positiva’ y, tras
esta palabra, sucle esconderse su dilema; o bien la teoria ha propuesto
en diversas parafrasis la idea de que todo poder reside en el pouvoir
constituant del pueblo, lo que significa que la nocion democratica de
legitimidad (demokratische Legitimitatsgedanke) ha reemplazado a la mo-
narquica. Por lo tanto, fue un acontecimiento de la mayor importan-
cia que Donoso Cortés, uno de los mas grandes representantes del
pensamiento decisionista y filosofo catolico del Estado, intensamente
consciente del nticleo metafisico de toda politica, concluyera, en refe-
rencia a la revolucion de 1848, que la época del realismo habia llegado
a su fin. El realismo ya no existe porque no hay reyes. Por tanto, la
legitimidad ya no existe en el sentido tradicional. Para ¢, s6lo quedaba
una solucion: la dictadura [Demnach bleibt fir ihn nur ein Resultat: die
Diktatur]. (Schmitt, 1921/2015a, p. 55; 1922/2005, pp. 51-52)

El reconocimiento de que la monarquia habia llegado a su
fin, que la legitimidad democratica habia triunfado y que la dic-
tadura se habia vuelto necesaria frente a las revoluciones condu-
jo a Schmitt hacia el concepto central de su teologia politica y su
lectura del poder constituyente: el decisionismo. Schmitt iden-
tifico en el Leviatdn de Thomas Hobbes un pensamiento analogo,
aunque articulado de manera filosofica y matematica, al describir
la concentracion del poder del Estado en la persona del monarca
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absoluto. Su referencia a la célebre frase auctoritas, non veritas facit
legem es bien conocida, pero Schmitt sefiala que: “Una presenta-
cion detallada de esta forma de decisionismo y una apreciacion ex-
haustiva de Donoso Cortés todavia no estan disponibles” (Schmitt,
1922/2005, p. 52). Por esta razon, Schmitt presenta al politico
espafiol como la culminacion intelectual del pensamiento decisio-
nista. En el Gltimo parrafo del capitulo tres de Politische Theologie,
Schmitt vincula el decisionismo de Donoso Cortés con aquella co-
rriente de pensamiento que define la decision personal (personliche
Entscheidung) como el fundamento del concepto de soberania:

Aqui solo puede sefialarse que el modo de pensar teologico del espa-
fol estaba en completa consonancia con el pensamiento de la Edad
Media, cuya construccion era juridica. Todas sus percepciones, to-
dos sus argumentos, hasta el Gltimo atomo, eran juridicos; su falta
de comprension del pensamiento matematico-cientifico del siglo XIX
reflejaba la actitud de ese pensamiento hacia el decisionismo y hacia
la logica especifica del pensamiento juridico que culmina en una deci-
sion personal [in einer personlichen Entscheidung kulminierenden Denkens).

(Schmitt, 1921/2015a, p. 55; 1922/2005, pp. 51-52)

Schmitt describe a Donoso Cortés como un pensador catolico
y decisionista que parte de un pesimismo antropologico que roza la
locura: “Die Verzweiflung dieses Mannes (...) ist oft dem Wahnsinn nahe”
(Schmitt, 1922/2015b, p. 63). En el capitulo cuatro de Politische
Theologie, texto que Schmitt publicarfa luego como articulo en el
Archiv fiir Rechts- und Wirtschaftsphilosophie, su analisis de la obra de
Donoso Corteés se amplia hacia una concepcion decisionista y teo-
logico-politica de la dictadura. Aunque superficialmente el texto
parece un estudio de la teoria del Estado de contrarrevolucionarios
como Bonald y De Maistre, en realidad, desde el inicio hasta el fin,
la discusion se centra en la teoria politica catolica de la dictadura
de Donoso Cortes (Mehring, 2021, p. 117). Schmitt describe asi el
pesimismo antropologico del espafiol: “La razén ciega del hombre,
su debil voluntad y la ridicula vitalidad de sus deseos carnales le
parecian tan lamentables que todas las palabras de todas las lenguas
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humanas no bastan para expresar la bajeza completa de esta cria-
tura” (Schmitt, 1922/2015b, p. 63; 1922/2005, p. 59). Aunque lo
considera exagerado (Seine Verachtung der Menschen kennt keine Gren-
zen mehr), Schmitt se muestra fascinado por las alegorias teologi-
cas, apocalipticas y pesimistas de Donoso Cortés:

La humanidad vaga a ciegas por un laberinto al que llamamos historia,
cuya entrada, salida y forma nadie conoce (ObrasV, p. 192); la huma-
nidad es un barco arrojado sin rumbo sobre el mar y tripulado por una
dotacién amotinada, vulgar y reclutada por la fuerza, que atlla y danza
hasta que la ira de Dios empuja al rebelde populacho al mar para que
vuelva a reinar la calma (Obras IV, 102). (Schmitt, 1922/2015b, p. 63;
1922/2005, p. 59)

Un elemento esencial que Schmitt toma de Donoso Cortes y
que no esta presente en su decisionismo juridico temprano, es la
critica del parlamentarismo. La vision pesimista y teologico-po-
litica de la condicion humana que ofrece Donoso Cortés llevo a
Schmitt a presentar los objetivos del espanol como orientados a
instaurar una batalla final entre catolicismo y socialismo, entre
dos enemigos en un combate irreconciliable: “Pero la imagen ca-
racteristica es otra: la sangrienta batalla decisiva (die blutige Ents-
cheidungsschlacht) que ha estallado hoy entre el catolicismo y el so-
cialismo ateo” (Schmitt, 1922/2015b, p. 63; 1922/2005, p. 59).
Schmitt enfatiza esta idea de “batalla decisiva” para presentar al
liberalismo politico como incapaz de decidir —en el sentido deci-
sionista— ante un duelo de sangre. Para Donoso Cortés y Schmitt,
“liberalismo” designa también la tradicion del parlamentarismo
como cultura politica basada en la discusion para alcanzar la verdad
(Schmitt, 1923/2017a, pp. 9—13; Donoso Cortés, 1851/2019).
El jurista aleman afirma que esto expresa el romanticismo de la
“discusion perpetua”, que los pensadores catolicos y contrarrevo-
lucionarios como Donoso Cortés rechazan. En esta lectura con-
trarrevolucionaria, el liberalismo aparece como el modo de pensar
propio de la burguesia. Schmitt se muestra especialmente intriga-
do por como el politico espanol define a la burguesia como una
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“clase discutidora” (clase discutidora) (Donoso Cortés, 1851/2019),
incapaz de tomar decisiones politicas cuando se libra una batalla
decisiva:

Seglin Donoso Cortés, era caracteristico del liberalismo burgués no
decidir en esta batalla, sino comenzar una discusion. Definio sin ro-
deos a la burguesia como una ‘clase discutidora’, una clase discutidora.
Asi ha sido sentenciada. Esta definicion contiene la caracteristica de
clase consistente en evadir la decision. Una clase que traslada toda su
actividad politica al plano de la conversacion en la prensa y en el parla-
mento no esta en condiciones de hacer frente a un conflicto social (Eine
Klasse, die alle politische Aktivitdt ins Reden verlegt, in Presse und Parlament,
ist einer Zeit sozialer Kidmpfe nicht gewachsen). La inseguridad e inmadu-
rez de la burguesia liberal de la Monarquia de Julio puede reconocerse
en todas partes. Su constitucionalismo liberal intent6 paralizar al rey
a través del parlamento, pero le permitié permanecer en el trono,
una inconsistencia cometida por el deismo cuando excluy6 a Dios del
mundo pero preservo su existencia (aqui Donoso Cortés adopto de
Bonald el paralelismo sumamente fructifero entre metafisica y teoria

del Estado). (Schmitt, 1922/2015b, pp. 63—64; 1922/2005, p. 59)

La influencia de Donoso Cortés en Die Diktatur (1921/2015a)
y Politische Theologie (1922/2015b) es central en la evolucion inte-
lectual de Schmitt hacia un decisionismo politico antiparlamenta-
rio y dictatorial. La literatura ha sefialado estas similitudes, para-
lelos y diferencias entre ambos pensadores durante décadas. Sin
embargo, nunca se habia estudiado en detalle qué ideas y pasajes
especificos de Donoso Cortés inspiraron a Schmitt. Por ello, en la
siguiente seccion presento un primer estudio de los manuscritos
inéditos de Schmitt sobre Donoso Cortés.

2. Los manuscritos en espafiol y las notas de
trabajo de Carl Schmitt, y su teoria decisionista
de la dictadura y la teologia politica

Los manuscritos y breves notas de Schmitt sobre Donoso Cor-
tés se encuentran en su archivo personal (Nachlass), en Duisburg
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(Van Laak & Villinger, 1993). A pesar de la extensa literatura sobre
la relacion entre Schmitt y Espafia (Guillén Kalle, 2018; Molina,
2019; Saralegui, 2016) y sobre su teoria politico-teologica de la
dictadura (Dean et al., 2023; Kelly, 2016; Vatter, 2020), este ma-
terial no habia sido explorado. Una de las razones podria ser que
produjo estos manuscritos simultaneamente en distintos idiomas.
La carpeta dedicada a Donoso Cortes incluye borradores de ma-
nuscritos de sus obras publicadas sobre el espafiol (Schmitt,
1927/2002, 1929/1930, 1950/2012) y anotaciones desordenadas
en hojas y cuadernos redactadas en aleman, espafiol y francés. La
mayoria consiste en fichas bibliograficas con referencias a paginas
especificas, pero no siguen un sistema que permita reconstruir de
inmediato sus argumentos. Ademas, gran parte de este material esta
escrito en taquigrafia, un estilo que Schmitt utiliz6 en borradores,
diarios y reflexiones (Steno-Transkription, 2020). A pesar de estas
dificultades, es posible distinguir referencias importantes en este
material inédito que reaparecen en sus textos publicados en los afos
veinte. A continuacion, analizo los manuscritos y notas breves de
Schmitt sobre Donoso Cortés y su relacion con su teorfa decisionis-
ta de la dictadura y la teologia politica.

Se sabe que Schmitt conocia la obra de Donoso Cortés desde
1920. He podido establecer que comenz6 a trabajar en un ensa-
yo sobre sus ideas en julio de 1921 (Schmitt, ca. 1921). Entre las
notas manuscritas, hay una hoja en la que Schmitt escribe en letra
Siitterlin (una caligrafia alemana del siglo XX) que inici6 su trabajo
sobre Donoso Cortes el 23 de julio de 1921 (Figura 1). Este mate-
rial contiene 27 hojas de anotaciones, una de las cuales lleva el ti-
tulo: “Donoso Cortés und die europdische Revolution. Ein Versuch zur Idee
der Diktatur” (Donoso Cortés y la revolucion europea. Un intento sobre la
idea de dictadura) (Schmitt, ca. 1921).

Una de las carpetas contiene 58 hojas de notas breves sobre
Donoso Cortes, una de ellas fechada en 1920 (Schmitt, 1920) (Fi-
gura 2). Estas hojas consisten en fichas bibliograficas sobre la obra
del espanol (Figuras 3 y 4), que coinciden con numerosos pasa-
jes de Die Diktatur, Politische Theologie, “Donoso Corteés in Berlin”
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(1927/2014b) y su conferencia en Madrid (1929/1930). Las ano-
taciones redactadas por Schmitt en espafol constituyen la base de
sus publicaciones de los afios veinte. La referencia bibliografica que
utiliza es: Obras de Don Juan Donoso Cortés, Marqués de Valdegamas.
Ed. Juan Gabino Tejado. Vols. 1-5. Madrid, 1854—1855. Para com-
prender este material inédito, analizo cinco ideas clave del Discurso
sobre la Dictadura que inspiraron a Schmitt.

2.1.Criticaalalegitimidad del parlamentarismo y defensa
de la dictadura

La primera idea del Discurso sobre la dictadura que inspira a
Schmitt es la critica de Donoso Cortes al parlamentarismo (“la le-
galidad”) y su defensa del decisionismo y la dictadura. Esta forma
de decisionismo frente al derecho positivo atn no estaba plena-
mente desarrollada en los escritos juridicos tempranos de Schmitt,
pero aparece con mayor claridad en su conceptualizacion de la
dictadura comisarial en Die Diktatur (1921/2015a, p. 2). Princi-
palmente en el capitulo 2 de Politische Theologie, Schmitt desarro-
lla esta idea en su critica al positivismo juridico de Hans Kelsen,
que —segun Schmitt— despersonaliza la soberania al “legalizar” el
concepto de Estado. Su concepto de soberania queda definido alli
como una decision: “Pero la soberania (y, por tanto, el Estado mis-
mo) reside en decidir esta controversia, es decir, en determinar de
manera definitiva que constituye el orden y la seguridad publicos,
en determinar cuando éstos se ven perturbados, y asi sucesivamen-
te” (Schmitt, 1922/2005, p. 9).

El decisionismo se refiere asi a la suspension del derecho posi-
tivo ante un estado de excepcion (Ausnahmezustand): “La decision se
libera de todos los vinculos normativos y se vuelve, en el sentido
propio del término, absoluta. El Estado suspende el derecho en la
excepcion sobre la base de su derecho a la autopreservacion, como
suele decirse” (Schmitt, 1922/2005, p. 12). Vinx y Zeitlin (2021,
Pp- 25—26) aciertan al afirmar que estas ideas en Politische Theologie
retoman un argumento que Schmitt ya habia formulado en The Va-
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lue of the State (1914) sobre la necesidad de recomponer las condi-
ciones de normalidad y homogeneidad.

Sin embargo, un elemento importante a comienzos de la déca-
da de 1920 es que Schmitt adopta ahora una posicién abiertamente
antiparlamentaria. Sabemos que expreso6 su critica al liberalismo y
al parlamentarismo en la Reptblica de Weimar con mayor clari-
dad en su ensayo sobre la “crisis del parlamentarismo” (Schmitt,
1923/2017a). La critica de Schmitt se sitta en el contexto euro-
peo de otros estudios —como los de Robert Michels (1911/1970)
y Max Weber (Palonen, 2023; Weber, 1919/1988)— que habian
cuestionado el gobierno parlamentario. Sin embargo, Schmitt re-
toma aqui también el antiparlamentarismo que ya habia encontra-
do en el discurso del politico espaniol. En un pasaje clave, Donoso
Cortés describe el gobierno parlamentario como incapaz de tomar
decisiones frente a una crisis extrema. Asocia el parlamentarismo
con “la legalidad”, en el sentido de la defensa del derecho positivo,
al tiempo que presenta su discurso como una defensa de la dicta-
dura para salvar a la sociedad. En sus notas redactadas en espafiol
(véase Figura 5), Schmitt transcribe el pasaje del discurso de Do-
noso Cortés que inspir6 su propio antiparlamentarismo y su de-
fensa de la dictadura:

Senores: ;cual es el principio del sefior Cortina? El principio de su
senoria, bien analizado su discurso, es el siguiente: en la politica in-
terior, la legalidad —todo por la legalidad, todo para la legalidad; la
legalidad siempre, la legalidad en todas circunstancias, la legalidad en
todas ocasiones; y yo, senores, que creo que las leyes se han hecho para
las sociedades y no las sociedades para las leyes— digo: la sociedad;
todo por la sociedad, todo para la sociedad; la sociedad siempre, la
sociedad en todas circunstancias, la sociedad en todas ocasiones.» (...)
«Cuando la legalidad basta para salvar la sociedad, la legalidad; cuando

no basta, la dictadura. (Donoso Cortés, 1849/2000, p. 46)
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2.2.La relacion entre dictadura y poder constituyente

La segunda idea que Schmitt toma de Donoso Cortes se refie-
re a la conexion historica entre los conceptos de dictadura y po-
der constituyente en la historia francesa. En sus trabajos, Rubinelli
(2020, p. 111) y Colon-Rios (2020, pp. 239—244) han explicado
como Schmitt desarrolla esta conexion en su concepto de dictadu-
ra soberana (Schmitt, 1921/2014a, cap. 4). El argumento de Co-
lon-Rios (2020, pp. 245-247) de que la idea schmittiana de poder
constituyente se inspira tanto en el abate y politico francés Sieyes
como en el politico espafiol parece ser correcto. He encontrado
esta misma relacion en las breves notas de Schmitt a la edicion
francesa de la obra de Donoso Cortés (Schmitt, 1921). Las citas
de Donoso Cortés estructuran los argumentos de Schmitt. Resul-
ta especialmente interesante que las notas del jurista aleman (véa-
se Figura 6) transcriban un pasaje del discurso de Donoso Cortés
que Schmitt citara mas tarde en la segunda edicion de Die Diktatur
(Schmitt, 1921/2015a, cap. 6). Ese pasaje describe la historia del
estado de sitio en Francia durante la primera mitad del siglo XIX.
La cita se emplea para mostrar que las dictaduras han existido his-
toricamente y se ejemplifican en las leyes de excepcion que otor-
gaban al jefe del Estado poderes extraordinarios para reprimir las
revoluciones:

Los realistas llamaban dictadura gubernamental al estado de sitio. En
su discurso del 4 de enero de 1849, pronunciado en la Camara de
Diputados de Espana, Donoso Cortés dijo que la dictadura se habia re-
fugiado en el articulo 14 de la Carta de la Restauracion; que se hallaba
en la introduccion de la Carta de 1830; y que la republica de 1848 no era
mds que una dictadura bajo nombre republicano. (Schmitt, 1921/2015a, p.
192;1921/2014a, p. 294)

Este pasaje respalda también el argumento de Schmitt hacia
el final de Die Diktatur, donde defiende la idea de que la Asam-
blea Constituyente de 1848 fue una dictadura soberana (Schmitt,
1921/2015a, p. 197). El jurista aleman sostiene que la Asam-
blea fue una dictadura basada en el poder constituyente del pue-
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blo («Der pouvoir constituant war die Grundlage dafiir»), puesto
que la Asamblea Constituyente de 1848 concedio al general
Cavaignac poderes absolutos para reprimir la insurreccion
g P p P
obrera de Paris (las Jornadas de Junio). Las reflexiones
historicas de Schmitt estan directamente inspiradas en este
P
pasaje del Discurso sobre la dictadura (véase Figura 6):

Esta es la teorfa de la dictadura, clara, luminosa e indestructible. Sefio-
res (...), mostradme una sola sociedad que no haya tenido dictadura,
una sola. (...) Ved a Francia y todas sus vicisitudes. No hablaré de la
primera republica, que fue una dictadura inmensa, sin limites y llena
de horrores; hablo de tiempos mas cercanos. En la Carta de la Restau-
racion, la dictadura habia tomado asilo en el articulo 14. En la Carta
de 1830 aparece en el Preambulo. ;Y en la presente republica (1848)?
No digamos nada de ella: ;qué es sino una dictadura con el apodo de
republica? [Grandes aplausos]. (Donoso Cortés, 1849/2000, p. 47;
1854, t. III, p. 257)

2.3. La teologia politica del poder constituyente

La tercera idea que inspira a Schmitt es la alegoria politico-teold-
gica que Donoso Corteés establece entre el poder creador de Dios
y el poder constituyente del pueblo, es decir, el poder que crea
las leyes fundamentales del Estado, esto es, la constitucion. Esta
conexion entre el concepto de Dios como potestas constituens y el
concepto del pueblo aparece en el capitulo que Schmitt dedica a
la dictadura soberana en Die Diktatur: “Siempre que en la literatura
monarcomaca se menciona la potestas constituens en contraste con
la potestas constituta, dificilmente se omite la afirmacion de que ‘el
pueblo’, como entidad autorizada, ha sido constituido por Dios”
(Schmitt, 1921/2014a, p. 276). Sin embargo, en Politische Theologie
el significado de esta alusion politico-teologica esta formulado de
manera mas explicita:

La ‘omnipotencia’ del legislador moderno, de la cual se habla en to-

dos los manuales de derecho publico, no solo deriva lingiiisticamente
de la teologia. También en los detalles de la argumentacion aparecen
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numerosas reminiscencias teologicas, por lo general con intencion po-
lémica. (Schmitt, 1922/2005, p. 38)

Este enfoque poh'tico—teolc')gico de Schmitt respecto de la idea

sieyesiana de poder constituyente (pouvoir constituant) sera profun-
dizado mas tarde en la Verfassungslehre (1928/2017b):

Seglin la comprension medieval, solo Dios posee potestas constituens, en
la medida en que de ello pueda hablarse. La clausula “Todo poder (o
coaccion) viene de Dios’ (Non est enim potestas nisi a Deo, Rom. 13:1)
significa el poder constituyente de Dios (...) Durante la Revolucion
Francesa, Sieyes desarroll6 la teoria del pueblo (mas precisamente, de
la nacion) como sujeto del poder constituyente. (...) En algunos escri-
tos de Sieyes, el pouvoir constituant aparece, en su relacion con todos los
pouvoirs constitués, como una analogia metafisica de la natura naturans y
su relacion con la natura naturata en la teoria de Spinoza. (...) Pero es
necesario distinguir la teoria positiva del poder constituyente, propia
de toda teoria constitucional, de la mencionada metafisica panteista.
No son en absoluto idénticas. La metafisica de la potestas constituens, ast
como la analogia con la natura naturans, forma parte de la teorfa de la
teologia politica. (Schmitt, 1928/2008, pp. 126, 128)

Las referencias de Schmitt a los pasajes del Discurso sobre la dic-
tadura que tratan esta relacion entre el poder de Dios y el poder de
crear leyes fundamentales (entendido como el pueblo ejerciendo
su poder constituyente) también ilustran la burla del piblico fren-
te a tales analogias. Lamentablemente, la traduccion inglesa (Do-
noso Cortes, 1849/2000) omitio las reacciones de los congresistas
que si aparecen en la edicion espafiola. Schmitt, al leer la edicion
espanola, subraya en rojo las risas provocadas por estas analogias
teologicas, especialmente entre los diputados de la izquierda (veéa-
se Figura 7). El jurista aleman se solidariza emocionalmente con
Donoso frente a quienes se rien, ya que en esas frases retoricas
reconoce un proyecto serio de analizar las analogias conceptuales
¢ historicas entre la teologia cristiana y el derecho constitucional
(Schmitt, 1922/2005, cap. 3). La idea central que Schmitt quiere
enfatizar es que la concepcion de Dios como potestas constituens sus-
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tenta la teoria del poder constituyente del pueblo. Este es el pasaje
teologico del discurso de Donoso Cortés que inspira el enfoque
politico-teologico schmittiano sobre la creacion constitucional:

Senores: hasta cierto punto, Dios ha dejado el gobierno de las socieda-
des humanas a los hombres, y se ha reservado exclusivamente para si el
gobierno del universo. El universo esta gobernado por Dios [constitu-
cionalmente, si puede decirse asi y si el lenguaje parlamentario puede
aplicarse a cosas tan altas; (grandes risas en los bancos de la izquierd).Y, se-
fiores, nada se me figura mas claro ni mas evidentemente probado que
la nocion de que el universo esta gobernado por ciertas leyes precisas
¢ indispensables, llamadas causas secundarias. ;Qué son estas leyes,
sino analogas a las que se llaman leyes fundamentales de la sociedad
humana? Ahora bien, sefiores, si Dios es el legislador del mundo fisico,
¢son los hombres legisladores de la sociedad humana, pero de otra ma-
nera? ;Gobierna Dios siempre por las mismas leyes que se ha impuesto
a st mismo segtin su divina sabiduria y a las cuales nos ha sometido?
No, sefiores. Hay momentos directos, claros y precisos en que Dios
manifiesta su voluntad soberana rompiendo las leyes que ¢l mismo se
ha impuesto, torciendo asi el curso natural de las cosas. Luego, seno-
res, ;cuando Dios obra de este modo, no puede decirse, si el lenguaje
humano puede aplicarse a las cosas divinas, que obra dictatorialmente?
(Nuevas risas en los bancos de la izquierda). Sefiores, esto prueba cuan
grande es el delirio de un partido que cree poder gobernar con menos
medios que Dios, prescindiendo del uso de la dictadura. La dictadura
es a veces necesaria. Sefiores, siendo esto asi, la cuestion, reducida a
sus verdaderos términos, no consiste en averiguar si la dictadura es
conveniente, sino si es buena en ciertas circunstancias. (Donoso Cor-

tés, 1854, t. 11, pp. 257-258)

2.4. La idea apocaliptica de la revolucion

La cuarta idea que Schmitt incorpora en sus notas de trabajo
sobre Donoso Cortés es la referida al caracter apocaliptico de la
revolucion socialista y de los movimientos anarquistas en Europa.
En Politische Theologie, Schmitt habia senalado que “asi como el ra-
dicalismo revolucionario fue mucho mas profundo y coherente en
la revolucion proletaria de 1848 que en la revolucion del Tercer
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Estado de 1789, también se intensifico la decision en la filosoffa
politica de la contrarrevolucion” (Schmitt, 1922/2005, p. 56). No
obstante, Schmitt subraya también la tendencia de Donoso Cor-
tés a interpretar las ideas de revolucionarios como Pierre-Joseph
Proudhon desde una perspectiva teologica (Schmitt, 1922/2005,
p- 57). De manera interesante, en la obra inédita de Schmitt en-
contré breves notas en francés sobre la Misére de la philosophie
(1847/1908) de Karl Marx, que también desarrollaban su lectura
de Proudhon. Pero es claro que Schmitt adopta de Donoso Cortés
el enfoque politico-teologico que concibe la revolucion como un
acontecimiento apocah'ptico y a sus tedricos como encarnaciones
del mal: “Ese temple mental extremista explica por qué desprecia-
ba a los liberales mientras respetaba al socialismo ateo-anarquista
como su enemigo mortal y lo dotaba de una estatura diabolica. En
Proudhon, decia ver a un demonio” (Schmitt, 1922/2005, p. 63).

Schmitt muestra entusiasmo por analogias teologicas que descri-
ben la revolucion como un fenémeno apocaliptico y satanico. En el
cuarto capitulo de Politische Theologie, afirma que Bakunin fue el pri-
mero que “quiso ‘difundir a Satanas’, y esto lo consideraba la tnica
revolucion verdadera, en contraste con Karl Marx, que despreciaba
toda forma de religion” (Schmitt, 1922/2005, p. 64). A diferencia
de los revolucionarios, Donoso Corteés “tenia siempre presentes las
consecuencias Ultimas de las disoluciones de la familia asentada en
la autoridad del padre”, porque cuando ello ocurre “todas las deci-
siones morales y politicas quedan asf paralizadas en una mundanidad
paradisiaca de vida natural inmediata y de concrecion sin proble-
mas” (Schmitt, 1922/2005, p. 64). Esta concepcion apocaliptica de
la revolucion y la contrarrevolucion influy6 en filésofos posteriores
como Jacob Taubes, para quien Schmitt es un “contrarrevolucionario
apocaliptico” (2017, p. 271). El pasaje del Discurso sobre la dictadura
que encontré —segtn las notas de Schmitt (véase Figura 8)— e ins-
pir6 su lectura apocaliptica de la revolucion es el siguiente, reprodu-
cido aqui en su version original en espafiol:

Las revoluciones son enfermedades de los pueblos ricos; y son tam-
bi¢n enfermedades de los pueblos libres. En la antigiiedad los esclavos

305



Carlos Pérez-Crespo

componian la mayor parte del género humano. Decidme qué revolu-
cion hicieron jamas los esclavos. El germen de las revoluciones esta en
los deseos exaltados de la muchedumbre, explotados en provecho de
sus jefes. Seréis como los ricos: he aqui la formula de las revoluciones so-
cialistas contra las clases medias. Seréis la nobleza: he aqui la formula de
las revoluciones de las clases medias contra las clases nobles. Seréis como
los reyes: he aqui la formula de las revoluciones de las clases nobles con-
tra los reyes. Finalmente, seflores, seréis como dioses: he aqui la formula
de la primera rebelion del primer hombre contra Dios. Desde Adan,
el primer rebelde, hasta Proudhon, el Gltimo impio, ésta es la formula
de todas las revoluciones. (Donoso Cortes, 1854, t. III, pp. 252-253)

2.5. El Antagonismo como la base de la aproximacién

teologico-politica

Finalmente, Donoso Cortés inspir6 a Schmitt con su
concepcion de la dictadura y de la politica como dos fuerzas
opuestas comprometidas en una “batalla final”. En Politische Theolo-
gie, Schmitt afirma que “la dictadura es lo opuesto de la discusion”
(Diktatur ist der Gegensatz zu Diskussion) (Schmitt, 1922/2015b, p.
67;1922/2005, p. 63). A continuacion, ¢l seiala que esta concep-
cibn antagénica de la dictadura presupone una concepcioén esen-
cialmente politica. Aqui Schmitt introduce una idea fundamental
de su enfoque teologico-politico: “Hoy nada es mas moderno que
el ataque contra lo politico” (Schmitt, 1922/2005, p. 65). En este
punto, Schmitt (1932/2007, p. 68) establece una relacién antago-
nica entre el concepto de “lo politico” (Schmitt, 1932/2007) y el
pensamiento técnico-econémico. En Politische Theologie, el jurista
aleman presenta a Donoso Cortés como la antitesis de esta “neu-
tralizacion” de lo politico y como un defensor del decisionismo y
de la dictadura en la “batalla final”:

Tan pronto como Donoso Cortés comprendio que el periodo de la
monarquia habia llegado a su fin, porque ya no habia reyes y nadie
tendria el valor de ser rey sino por la voluntad del pueblo, llevo su
decisionismo a su conclusion logica. Exigio una dictadura politica.
(...) Donoso Cortés estaba convencido de que habia llegado el mo-
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mento de la Gltima batalla; frente al mal radical la {nica solucion es
la dictadura, y el principio legitimista de la sucesion se convierte en
ese momento en un dogmatismo vacio. La autoridad y la anarquia po-
dian asi enfrentarse con absoluta decision y formar una antitesis clara.

(Schmitt, 1922/2005, pp. 65-66)

Conviene subrayar que “Donoso Cortés in Berlin” y su célebre en-
sayo Der Begriff des Politischen se publicaron en 1927. A mi juicio,
estos textos estan estrechamente relacionados. Las notas de traba-
jo de Schmitt (1920) muestran que su lectura de Donoso Cortés
influy6 decisivamente en su concepcion antagonica de lo politico,
es decir, en su “distincion amigo-enemigo” (Die Freund-Feind-Unters-
cheidung). El influyente enfoque de Meier sobre la teologia politica
desarrolla igualmente esta lectura del antagonismo: “La ‘oposicion
concreta’, en virtud de la cual Schmitt convierte el término ‘teo-
logia politica’ en su concepto, es la oposicion entre autoridad y
anarquia, entre fe en la revelacion y ateismo, entre obediencia e
indignacion contra el soberano supremo” (Meier, 2017, p. 11). En
efecto, Schmitt describe el antagonismo, la enemistad y la “batalla
final” en Politische Theologie (Schmitt, 1922/2015b, p. 66) emplean-
do las mismas alegorias que Donoso Cortés utiliza en el Ensayo so-
bre el catolicismo, el liberalismo y el socialismo, donde afirma: «La hu-
manidad esta siempre en la alternativa de pronunciarse entre Jesus
y Barrabas.» (Donoso Cortés, 1854, t. III, p. 155).

En sus notas de trabajo, sin embargo, Schmitt dejo una clasificacion
mas sistematica de como estas dicotomias se traducen en sus obras.
Para ¢l, la oposicion entre discusion y dictadura expresa la misma
oposicion que existe entre los conceptos de ratio y voluntas, entre lo
abstracto/general y lo concreto, entre ley y mandato, entre desarrollo
y recomposicion, entre armonizacion y tragedia (véase Figura 9). Este
esquema de oposiciones se encuentra en Die Diktatur, Politische Theo-
logie, Verfassungslehre y otros textos del decisionismo schmittiano en
Weimar. La oposicion entre ley y mandato, por ejemplo, aparece en su
lectura del decisionismo de Thomas Hobbes: “La ley no es una norma
de justicia, sino un mandato” (Das Gesetz ist nicht eine Gerechtigkeitsnorm,
sondern Befehl). (Schmitt, 1921/2015a, p. 21; 1922/2015b, p. 39)
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La oposicion entre ratio y voluntas se halla en su concepcion deci-
sionista de la constitucion: “El poder constituyente es la voluntad
politica cuya potencia o autoridad es capaz de tomar la decision
concreta y comprehensiva acerca del tipo y forma de su propia
existencia politica” (Schmitt, 1928/2008, p. 125). El contraste en-
tre discusion y dictadura reaparece en su obra sobre los concep-
tos de liberalismo (parlamentarismo) y “democracia” (aclamacion,
fascismo, bolchevismo) (Schmitt, 1923/2017a, p. 22). El enfoque
schmittiano del antagonismo politico (Gegensatz) se consolida en
Der Begriff des Politischen, donde presenta la distincion amigo-enemi-
go como el criterio esencial de lo politico:

Lo politico es el antagonismo mas intenso y extremo, y todo antagonis-
mo concreto se vuelve tanto mas politico cuanto mas se acerca al punto
extremo, el de la agrupacion amigo-enemigo. En su totalidad, el Estado,
como entidad politica organizada, decide por si mismo la distincion ami-
go-enemigo. Ademas, junto a las decisiones politicas primarias, y bajo la
proteccion de la decision tomada, emanan numerosos conceptos secun-

darios de lo politico. (Schmitt, 1932/2007, pp. 29-30)

Schmitt escribi6 numerosas notas sobre la obra de Donoso
Cortes de las cuales extrajo esta comprension antagonica de lo po-
litico y su teoria decisionista de la dictadura opuesta a la discusion.
En algunas paginas de las notas redactadas en espanol (vease Figura
10), cita un pasaje polémico del Ensayo sobre el catolicismo, el libe-
ralismo y el socialismo (1851), donde Donoso Cortés caracteriza al
liberalismo como una tradicion que rechaza las “negaciones radi-
cales”. En la edicion original espanola, Donoso afirma: «El libe-
ralismo no quiere afirmaciones decisivas ni negaciones radicales.»
(Donoso Cortes, 1854, t. III, pp. 154—155). Schmitt comenta este
pasaje anadiendo adjetivos que Donoso utilizaba con frecuencia
y que revelan el entusiasmo del jurista aleman por esas alegorias
(véase Figura 10). Es fundamental comparar estas notas manuscri-
tas con el texto de Donoso Cortés in Berlin (Schmitt, 1927/2014b).
Los manuscritos espanoles y las notas breves muestran que Schmitt
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adopt6 de Donoso Cortés su concepcion de la dictadura como un
criterio de “negacion-afirmacion”:

Poderosas antitesis empezaron a aparecer en 1848, aunque, segln el
juicio critico de Barbey d’Aurevilly, a menudo solo como expresion
de su naturaleza decisionista y como caracteristicas de su estilo reto-
rico-epigramatico. Con todo, la antitesis no habia alcanzado todavia
su Gltima escatologia en Berlin, y las palabras favoritas de Donoso no
habian comenzado atin a acumularse: maravilloso, misterioso, tremendo, ra-
dical, soberano, supremo, terrible, pr(fundz’simo, absoluto, perentorio, sangre y

decisivo. (Schmitt, 1950/2009, pp. 57--58; 1927/2002, p. 95).

3. Conclusiones

La discusion presentada mas arriba muestra la influencia sig-
nificativa que Donoso Cortés ejercio sobre Schmitt. El Discurso
sobre la dictadura inspir6 las reflexiones schmittianas sobre la teo-
logia politica y su defensa de la dictadura contrarrevolucionaria.
Por lo tanto, el estudio de esta relacion no debe reducir la posicion
del jurista aleman a un simple uso instrumental de Donoso Cortés
para enmascarar sus propios fines politicos.

Donoso Cortes cautivo a Schmitt de multiples maneras, como
se advierte al considerar, al menos, cinco ideas centrales. En pri-
mer lugar, la critica del parlamentarismo y la defensa del decisio-
nismo y la dictadura. En segundo lugar, ambos pensadores reco-
nocieron una conexion entre los conceptos de dictadura y poder
constituyente en la historia francesa, considerando la Asamblea
Constituyente de 1848 como una dictadura soberana. En tercer lu-
gar, destaqué la apropiacion por parte de Schmitt de la concepcion
politico-teologica del poder constituyente de Donoso Cortes, que
lo entiende como una expresion de Dios en tanto potestas consti-
tuens. En cuarto lugar, Schmitt qued6 profundamente impresiona-
do por la concepcion apocaliptica de la revolucion como “mal” y
de sus intelectuales como enemigos que debian ser destruidos. Fi-
nalmente, esta el antagonismo como criterio de la distincion “ami-
go-enemigo”.
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Gracias a Donoso Cortés, las ideas de Schmitt evolucionaron
desde el decisionismo juridico de su juventud hasta el decisionis-
mo antiparlamentario y dictatorial que defendio en la Republica
de Weimar. Desde luego, el decisionismo schmittiano tambien fue
moldeado por otras influencias intelectuales, como su lectura de
Bodin y Hobbes. Sin embargo, mi estudio ha permitido elaborar
una nueva interpretacion de estas influencias a partir del material
de archivo schmittiano.
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ANEXOS

Figura 1: Iniciado: 23 de julio de 1921. Donoso Cortés y la revolucién europea. Un
intento de explicacion de la idea de dictadura [(Schmitt, 1921)] [Begonnen: 23. Juli
1921. Donoso Cortés und die europdische Revolution. Ein Versuch zur Idee der Diktatur].
Fuente: (Schmitt, 1921). Reproducido con autorizacién de la Carl-Schmitt-Gesellschaft.
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Figura 2: Portada de la carpeta de manuscritos y notas de Schmitt sobre
Donoso Cortés. Fuente: (Schmitt, 1920). Reproducido con autorizacién de la
Carl-Schmitt-Gesellschaft.
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Figura 3: Manuscritos de Schmitt en taquigrafia. En el manuscrito se puede dis-
tinguir el concepto de “clase discutidora” de Donoso Cortés. Reproducido con auto-
rizacidén de la Carl-Schmitt-Gesellschaft.
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Figura 4: Primera pagina de las notas preliminares de Schmitt en espafiol sobre el
Discurso sobre la dictadura de Donoso Cortés. Fuente: (Schmitt, 1920). Reprodu-
cido con autorizacién de la Carl-Schmitt-Gesellschaft.
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Figura 5: Notas preliminares de Schmitt sobre la critica a la legalidad del parla-
mento y la defensa de la dictadura. Fuente: (Schmitt, 1920). Reproducido con auto-
rizacion de la Carl-Schmitt-Gesellschaft.
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Figura 6: Notas preliminares de Schmitt sobre la relacion entre la dictadura y
el poder constituyente. Fuente: (Schmitt, 1920). Reproducido con autorizacién de la
Carl-Schmitt-Gesellschaft.
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Figura 7: Notas preliminares de Schmitt sobre la teologia politica del po-
der constituyente. Fuente: (Schmitt, 1920). Reproducido con autorizacion de la
Carl-Schmitt-Gesellschaft.
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Figura 8: Notas preliminares de Schmitt sobre la concepcion apocalipti-
ca de la revolucion. Fuente: (Schmitt, 1920). Reproducido con autorizacién de la

Carl-Schmitt-Gesellschaft.
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Figura 9: Esquema de oposiciones de Schmitt que resume gran parte de su
idea de “antagonismo”. Fuente: (Schmitt, 1921). Reproducido con autorizacion de la

Carl-Schmitt-Gesellschaft.

Diskussion - Diktatur

Ratio - Voluntas
Abstrakt/Allgemein - Konkret
Gesetz - Befehl

Entwicklung — Entschidigung

Harmonisierung ~ Tragik. L7
[English Translation]

Discussion - Dictatorship
Ratio - Voluntas

Abstract/ General - Concrete
Law - Command
Development - Compensation

Harmonization ~ Tragedy... ?
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Figura 10: Notas preliminares de Schmitt sobre Donoso Cortés. Fuente: (Schmitt,
1921). Reproducido con autorizacion de la Carl-Schmitt-Gesellschaft.

DC [Donoso Cortés]
Obras IV, p. 155 (Ensayo)

“La sociedad entonces se deja gober-
nar de buen grado por una escuela [el
liberalismo] que nunca dice afirmo ni
niego, y que a todo dice distingo. El
supremo interés de esa escuela esta en
que no llegue el dia de las negaciones
radicales o de las afirmaciones sobe-
ranas”’; (...) (Donoso Cortés 1854,
3:154-155).

[Comentario de Schmitt]: maravilloso,
misterioso, tremendo, radical, sobera-
no, supremo, terrible, profundisimo,
absoluto, perentorio, decisivo. .. sangre,
misterio, pecado, batalla, contienda. . .
Negacion-afirmacion.

[English translation]

“Society then willingly allows itself to
be governed by a school [liberalism]
that never says I affirm or deny, and
that says I distinguish to everything,
The supreme interest of this school is
to ensure that the day of radical nega-
tions or sovereign affirmations does
not arrive” (Donoso Cortés 1854,
3:154—-155).

[Schmitt’s  comment]:  marvelous,
mysterious,  tremendous, radical,
sovereign, supreme, terrible, most
profound, absolute, peremptory, de-
cisive... blood, mystery, sin, battle,
strife....

Negation-affirmation.
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DC [Donoso Corteés]

Prodigioso, sublime,

maravilloso, inmenso,

infernal, terrible,

pavoroso, furioso,

cataclismo, el diluvio democratico,
(...), lo imprevisto, (...)

terror,

los secretos (...)

tiniebla,

diluvio,

terribles incendios,
crisis.

[English translation]

Prodigious, sublime,

marvelous, immense,

infernal, terrible,

dreadful, furious,

cataclysm, the democratic deluge,
(...), the unforeseen, (...)

terror,

secrets (...)

darkness,
deluge,
terrible fires,

crisis.
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CAPITULO 8

DICTATORSHIP AND DECISION:THE
PROBLEM OF REALISATION OF LAW

Tommaso Gazzolo®

ABSTRACT

This essay critically reconstructs Carl Schmitt’s theory of de-
cision through the problem of the realisation of law. The first sec-
tion of the essay introduces Schmitt’s theory of dictatorship and its
relationship to his conception of law. In particular, it explores the
difference between the norm and its implementation. It then tra-
ces the development of this idea in his Political Theology. The study
highlights Schmitt’s central paradox: law is realised only through
its own negation. Finally, the article argues that Schmitt’s theory

1 Profesor de Filosofia del Derecho en la Universidad de Sassari (Italia).
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remains caught in an internal contradiction which will force him
to abandon, during the 1930s, the idea that he can ground the nor-
mativity of norms from the relationship between decision and ex-
ception.

Keywords: Schmitt; Dictatorship; Realisation of Law; Deci-
sion; Exception

RESUMEN

Este ensayo reconstruye criticamente la teoria schmittiana de
la decision a partir del problcma de la realizacion del derecho. En
la primera seccion se presenta la teorfa de la dictadura de Carl
Schmitt y su relacion con su concepcion del derecho. En particu-
lar, se examina la distincion entre la norma y su realizacion, para
luego rastrear el desarrollo de esta idea en su Teologia politica. El
estudio pone de relieve la paradoja central del pensamiento de
Schmitt: el derecho solo puede realizarse mediante su propia ne-
gacion. Finalmente, el articulo sostiene que la teoria schmittiana
permancce atrapada en una contradiccién interna que lo llevara,
durante la década de 1930, a abandonar la pretension de funda-
mentar la normatividad de las normas a partir de la relacion entre
decision y excepcion.

Palabras clave: Carl Schmitt; dictadura; realizacion del dere-
choj; decision; excepcion.

Introduction

This essay proposes a reconceptualization of Schmitt’s theory
of dictatorship and its relationship with decision and exception,
which he used to articulate his conception of law.

In particular, this essay interprets ‘decisionism’ as a response
to the problem that Schmitt raises concerning the relationship be-
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tween the concept of law and its realisation. From this perspec-
tive, the discussion of concepts related to public law doctrine is
framed around the fundamental question in Schmitt’s philosophy
of law: how is the realisation of law (Rechtsverwirklichung)” possible?

In the initial section of the essay, the theory of dictatorship and
its relationship to Schmitt’s conception of law will be introduced
and discussed. This will be accomplished by articulating the differ-
ence between the norm and its implementation. In the subsequent
section, the essay will focus on how the results achieved in the
work on dictatorship were recovered and generalised by Schmitt
in his political theology. This will be achieved by focusing on the
problem of decision and sovereignty. Finally, the essay will con-
clude with an attempt to identify the limits of Schmitt’s solution
and the fundamental aporia from which his logic of law does not
seem to be able to escape.

1. Schmitt’s concept of law

Schmitt’s concept of dictatorship (Schmitt, 2014) helped him
identify and isolate what, within a year of its publication, would
become the core of his legal philosophy: the notion that law is real-
ized only through its own suspension or negation.

This assertion can be expressed in various ways, and its articu-
lation is crucial, as it concerns the essence of law—one inherently
tied to its relation to facts, violence, and existence.

In the Preliminary Remarks to the First Edition, Schmitt elucidates
that when the dictatorship functions by introducing an exception
to a norm, it does not mean “any arbitrary negation of a random
norm” (Schmitt, 2014, p. XLII). Instead, “the immanent dialec-
tic of this concept is essentially that what is negated is the norm,
whose authority should be guaranteed by dictatorship throughout
its historical—political existence” (Schmitt, 2014, p. XLII).

2 The term Rechtsverwirklichung has been translated in different ways in English-language
literature on Schmitt, and here we will use them as synonyms: ‘realisation of the law’
(Croce & Salvatore, 2022, p. 122), ‘implementation of the law” (Schmitt, 2014, p. XLII;
Schupmann, 2017, p. 158), ‘actualization of the law’ (Hooker, 2009, p. 24).
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In this sense, dictatorship can be conceptualised as a suspen-
sion or denial of the norm (or the order) that is intended to be
realised and secured in the historical-political reality. To illustrate
this point, consider the example of protecting freedom, which ne-
cessitates the suspension of freedom itself, or the protection of the
legal system, which involves the suspension of the system.

It is important to note that negation is for the norm itself; that
is, it is the norm that, in order to be realised, demands its own sus-
pension, implies its own negation. We may say that it is the norm
that protects freedom that requires its own suspension in order to
be implemented, to be made ‘effective’ in reality. The question
that arises is what this means, and what is at issue here.

In these preliminary pages, Schmitt observes that the ‘dictator-
ship” — at least from the perspective of Rechtsphilosophisch, or the
‘philosophy of law’ — is nothing other than the device that allows one
to conceptualise the “general possibility of a separation between the
norms of justice’ (Normen des Rechts) and the implementation of law
(Normen der Rechtsverwirklichung)” (Schmitt, 2014, p. XLII).

Therefore, it is necessary to consider the implications of sep-
arating legal norms from implementation norms and to explore
their nature. As Galli (2015) has observed, the fundamental prob-
lem of Schmitt’s legal philosophy, and indeed his political theology,
is the question of implementation or realisation of law (see also
Hofmann, 2010, pp. 34-75).

The distinction between the norm and its realisation had al-
ready been articulated by Schmitt in 1914, in his essay on the value
of the State. Here, however, Schmitt still made use of the distinc-
tion - of neo-Kantian origin - between the idea of law and its real-

3 In the current English translation the distinction between Normen des Rechts / Normen
der Rechtsverwirklichung is rendered as norms of justice / the implementation of law. In
the context of this essay, however, the opposition between justice and law risks being
misleading. The distinction should therefore be understood, within the mechanism of
dictatorship, as that between existing legal norms (insofar as they are established) and
the rules that instead have the function of ensuring the implementation of those same
norms once their effectiveness is, in exceptional cases, suspended.
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ization, between its ought-to-be and its being, Sollen and Sein (de
Sa, 2009; Nicoletti, 1984).

According to Schmitt, law is an idea. This means that law is, first
of all, something that doesn’t exist on the plane of reality, of being.
If, in fact, law were considered as an existing entity (als etwas, das
einmal ist), it would be a phenomenon subject to the law of causality,
and that is to say nothing more than one fact among others: “If law
is treated simply as something that exists, then it must be subject to
the law of causality like everything else that exists” (Schmitt, 2021,
p- 176). Schmitt therefore maintains the distinction between law as
what ought-to-be and law as it actually exists. In this sense, he spec-
ifies that law is not a fact, nor is it the fact itself, the fact that law is
recognized as such by men: “Even the recognition of law by men is
just another fact” (Schmitt, 2021, p. 177).

The dualism, the antithesis of Sollen and Sein, of law as that
which ought-to-be and that which simply is, is inevitable, Schmitt
observes: “If the law can be derived from facts, then there is no
law” (Wenn das Recht aus Tatsachen abgeleitet werden kann, so gibt es kein
Recht) (Schmitt, 2021, p. 184).*

At this juncture, Schmitt makes an essential transition: if law
is an idea, and if for this reason it is what it ought to be, then it
includes in its very definition the need for its realisation — “the law
[Recht] is something that ought to be realized with right [mit Recht]”
(das Recht ist etwas, das mit Recht verwirklicht werden soll) (Schmitt,
2021, pp. 185-186).

Schmitt’s observation underscores the necessity for law to
transcend its theoretical form and become a positive entity, that
is, one that is effectively implemented in the tangible context of
empirical reality. The emphasis shifts from the content of law to

4 Scheuerman (2020, p. 38) observes that for Schmitt «law constitutes a “pure” set of
norms, the realm of “ought” [Sollen], in stark contrast to the facticity [Sein] of empirical
power struggles. Any attempt to mix the two spheres obscures law’s essence: “pure
law” is utterly distinct from “pure (i.c., legally unregulated) power.” “If law is to exist,
it cannot be derived from power, for the gap between law and power simply cannot
be bridged.” The realm of facticity, the sphere of concrete power, cannot ground
normativity, the sphere of legal norms».
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its capacity to manifest as a positive determination, underscoring
the significance of its practical implementation over its theoreti-
cal essence. When, in his political theology, Schmitt returns to the
theme of ‘decision’, he is simply recovering, with a different lexi-
con, exactly this problem.

The radical dualism between law and fact, idea and effective re-
ality, therefore, expresses the insurmountable divide between the
norm and its implementation. The law does not make itself ‘effec-
tive’. And yet, on the other hand, it will never be a fact that makes
it law: no will, no power, can, in itself, ever make something law
by virtue of its position alone.

This problem is central to Schmitt’s political theology, as it
pertains to the role of the fact of, or decision, as a moment of the
realisation of the law. This is to say that decision is recognised as
being intrinsic to the law itself.

It should be noted that a discrepancy exists between the princi-
ples of law and its practical application. The former refers to law as
it should be implemented and made effective; the latter concerns
law as it is realised, observed and applied in a particular historical
context. This is to say, there is a gap or hiatus between the ideal
and its practical implementation.

The aforementioned gap is not merely contingent, but rather
logically necessary, representing the divide between law as it ought
to be (a state that is not yet actualised) and law as it is (a state that
is, but that for this very reason is no longer a Sollen).

It is imperative to reiterate that the ‘gap’ must be preserved,
precisely because the ought-to-be of law cannot, by itself, be (oth-
erwise it would no longer be such, it would no longer be a Sollen,
but, precisely, a Sein). And yet, as Sollen, it ought-to-be — it nor-
matively demands to be, it demands to be affirmed, to be put into
being as a ‘Sollen’.

Dictatorship facilitates precisely this process. In this context,
legal norms (law as an idea of something that ought be realised) are
suspended, denied, so that what will later be termed the ‘decision’
— which takes place on the level of being, of fact — can realise them.
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The reason for this is logical: only when it is suspended, denied on
the level of being, does the law allow itself to be seen as what it
ought-to-be, as an idea, that is, in its own concept.

And it is at that point, and only through this passage, that the
force, the decision will be oriented by this normative idea. This is
because, at the very moment the decision denies and suspends the
norm, it acknowledges and adopts it as a norm that not only exists,
but also necessitates implementation.

Schmitt articulates this explicitly: “Any dictatorship that does
not make itself dependent on pursuing a concrete result, even if
one that corresponds to a normative ideal (and hence does not
aim to make itself redundant) is an arbitrary despotism” (Schmitt,
2014, p. XLII). This indicates that by suspending the norm, the de-
cision formally acknowledges it as a norm, as something to be ac-
complished, and consequently, it will be guided by it, and its task
will be to realise it.

As Schmitt observes, “The justification for dictatorship consists
in the fact that, although it ignores the existing law, it is only doing
so in order to save it” (Schmitt, 2014, p. XLIII). By denying the
law, suspending its application, and consequently suspending the
existence of the ought-to-be (the being of ought-to-be), the dic-
tatorship enables the assertion of the idea of the ought-to-be as a
guiding principle for its actions.

When Schmitt returns to the subject, using the relationship
between norm and exception, he is saying nothing more: in fact,
it indicates the dialectic that exists between the law and its fact,
between what ought to be and its being — and that defines what the
law is. Dialectic and separation: because, paradoxically, the ought-
to-be comes “effective”, wirklich, only by separating itself from its
own being,

That is to say: it is only when the being of the ought-to-be is
denied, suspended, that the ought-to-be asserts itself as what
ought to be, but is not yet. This is its realisation, then: the affirma-
tion in being, but as what ought to be (this is, Rechtphilosophisch,
what Schmitt defines as ‘exception’).
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In its most fundamental sense, law is realised exclusively at the mo-
ment of exception, in its suspension. This is because only when its
effectiveness is suspended, yet its validity still persists, can it appear
in the truth of its concept (idea): not as a fact, nor as an ought-to-be
that has become a being (and therefore ceases to be an ought-to-be),
but as an ought-to-be that, precisely because it does not yet exist (or
no longer exists), remains an ought-to-be.

The difference between the norm and its realisation - that is,
between the norm’s ought and its is - also corresponds, in Schmitt,
to the difference between validity and application (Verwirklichung).
Already in Dictatorship Schmitt specifies that “the constitution can
be suspended without ceasing to be valid” (Schmitt, 2014, p. 178),
ohne aufzuhoren zu gelten. What is suspended is its application, its
realisation, not its validity. Schmitt is very clear on this point:

Conceptually, to suspend a norm (aufler Kraft) means to cancel its va-
lidity (Geltung) through an explicit declaration, both for oneself and
for any body acting on its authority. [...] In that instance, to suspend
means ‘to cancel” and ‘to abolish’. It is nevertheless possible, in a real
course of action, to ignore a norm (and provisions of the constitution
are, basically, norms) or to deviate from it in a specific case without
suspending it. (Schmitt, 2014, p. 191)

And he adds:

In fact the exception emphasises the unchanged continuation (Weitergel-
tung) of the norm from which it deviates. By its very definition, an ex-
ception is an intervention that does not abolish (ohne aufzuheben), bend
or suspend the norm. (ohne aufler Kraft zu setzen) (Schmitt, 2014, p. 192)

The exception presupposes the unaltered continuation of the

validity of the norm from which it is detached. The relation be-
tween validity and application is for Schmitt - in a tradition that
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is also common to Kelsen in this case’ - the same relation as that
between Ought and Is.

It should never be forgotten that a classic problem of legal theory is
articulated here: there is always a gap between the fact that a norm
is applied and the fact that it ought be applied. It should be added
that the fact that a norm is applied does not in any way imply - pre-
cisely because it is a fact - that it ought be applied, i.e. that it is a
‘valid’ norm.

Schmitt does not, as some have argued, confuse validity and
efficacy (Neumann, 2015, p. 102). On the contrary, he builds on
their separation to articulate the relationship between norm and
exception, demonstrating how a norm is realised through its sus-
pension.

The law is realised—that is, it becomes effective, present in re-
ality—only by suspending itself. It does so by affirming itself as

5 At this point, a brief comparison with Kelsen may help to clarify the specificity of
Schmitt’s position. Both authors share the conviction that the validity of law cannot
be reduced to its factual efficacy and that the distinction between Secin and Sollen is
constitutive of legal thought. In this respect, Schmitt’s carly legal writings remain
situated within a theoretical horizon that is also characteristic of Kelsen’s Pure Theory
of Law. The validity of a norm cannot be derived from the fact that it is obeyed, just as
the fact that a norm is obeyed cannot by itself explain why it ought to be obeyed. The
decisive divergence emerges, however, when the problem of legal realisation is raised.
For Kelsen, the separation between validity and efficacy does not imply the necessity of
a moment external to normativity. Although the application of a norm always requires
an act of will, this act remains integrated within a hicrarchical normative order that
regulates the conditions of its own application. The passage from the general norm to
the individual act is therefore conceived as a process internal to the legal system itself.
Schmitt, by contrast, argues that the problem of Rechtsverwirklichung cannot be resolved
through a purely normative reconstruction. Precisely because law is distinct from its
factual existence, the transition from validity to concrete reality requires a decision
that cannot itself be derived from the content of the norm. The exception thus reveals
a dimension of legal life that remains invisible in ordinary situations: the fact that every
legal order presupposes a moment in which the norm ceases to be self-sufficient and
requires a decision concerning its implementation. The difference between Schmitt and
Kelsen therefore concerns not the distinction between Sein and Sollen as such, but the
way in which the relationship between the two is conceived. Whereas Kelsen secks to
preserve the autonomy of normativity by reconstructing the process of legal application
within the legal order itself, Schmitt identifies in the exception the point at which the
irreducible gap between norm and reality becomes visible. It is precisely this gap that
decision is called upon to bridge.
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something that ought to be applied even when it is not, even when
its application ceases.

What is being identified here is that relationship between validity
and application which, as Schmitt writes, permeates the whole of
law and is by no means limited to the case of dictatorship. If the
law is what exists in the world as what ought to be, as an idea, then
we experience this existence precisely in the extreme case: the in-
trusion of the decision, the exception, the non-law, is actually only
given as a moment of the realisation of the law, because in it the law
continues to exist as what ought to be implemented.

The reason is clear: for Schmitt, as a jurist, it is impossible to
admit that violence, that the mere fact of power, can ever create
law; it is impossible that from the fact that something is command-
ed it follows that it ought be obeyed. If - and this is what opens
up any philosophy of law - law is possible, then it is necessary that
it never derives from anything other than itself; it is necessary, in
other words, that the violence that posits it is in reality no more
than a moment of the positing of law from itself. Properly speak-
ing, violence neither poses nor preserves law: it is rather law that
poses and preserves itself through its own negation.

2. Ownership and Exercise of Power

The movement of the self-realisation of law is clearly readable
for Schmitt in the commissarial dictatorship, which functions pre-
cisely insofar as the constitution - the legal system - or part of it is
suspended by virtue of the constitution itself.

In the preface of 1921 we read an important clarification. To
say that the dictatorship ignores the law in order to implement
it, that it suspends the law in order to implement it, is indeed
what defines it in its proper sense, but it is not sufficient to pro-

6 See Agamben (2005, p. 40): “In this way, the impossible task of welding norm and reality
together, and thereby constituting the normal sphere, is carried out in the form of the
exception, that is to say, by presupposing their nexus. This means that in order to apply
anorm is ultimately necessary to suspend its application”.
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vide a legal justification for it (Schmitt speaks of Rechtfertigung im
Rechtssinne).

In order for the suspension of the law to occur not by virtue
of a fact - the decision as a pure fact, as a mere act of force - but
by virtue of the law itself, Schmitt needs a mechanism to justify
the claim that, as the very definition of dictatorship presupposes, it
is by virtue of the constitution that the latter must be suspended.
What is this mechanism?

Schmitt begins with the simplest solution: a constitution could
contain a “formal characteristic” (das_formale Merkmal), namely “the
empowerment of a supreme authority, legally capable of suspending
the law and authorizing a dictatorship” (Schmitt, 2014, p. XLIII).

Here, it is the norm itself that allows its own negation, a con-
crete exception - even if the norm cannot predict if and when it
will occur and what will be done in that case. Already in the com-
missarial dictatorship, therefore, the law ends up yielding to fac-
tual circumstances: he who has the power to determine when the
case of exception occurs, and the means to deal with it, has no
norm, properly speaking, to observe; his decision is not based on
any norm.

What is important, however, is that this power is what we
would now call a constituted power—that is, one explicitly provid-
ed for by the constitution itself. In his reading of the ‘dictatorship’
of the Reich President according to Art. 48 of the Weimar Consti-
tution, Schmitt observes that the state of exception (Ausnahmezu-
stand) is different from what he calls the law of public emergency
(Staatsnotrecht). For while the former “does not carry a constitu-
tional emergency law simply because the constitution construes
it as a responsibility, the latter would be a right claimed by those
who, without having any power and in a de facto situation, would
take measures to deal with, for example, an enemy invasion in or-
der to save the constitution (Schmitt, 2014, p. 201).

But this distinction is fundamentally challenged by Schmitt
himself. Even the action of someone who would intervene in the
absence of a power expressly provided for by a rule would still ul-
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timately be an action in which the constitution would be suspend-
ed by virtue of its implementation. We need to see why. And the
reason is already to be found in the text of Dictatorship; it is already
ultimately to be found in the fact that the separation, the ‘capital
distinction’, between commissarial dictatorship and sovereign dicta-
torship is ultimately not guaranteed - and it is precisely this that
will cause the decision to be dislocated in a new way in the follow-
ing year, as a decision that determines who is sovereign.

Nevertheless, the crux of the issue appears to be represented
by the notion of sovereign dictatorship. In this instance, it appears
that the decision engenders a novel constitution and legislation ex
nihilo, thereby establishing no prior foundation for its legitimacy.

This is evidenced by the absence of a pre-existing norm, and
the subsequent suspension of this norm in order to guarantee its
implementation (as is evidenced in a commissarial dictatorship).
Instead, it appears that a constituent power is being exercised,
which is precisely because it does not stem from a valid norm
that precedes and authorises it. However, upon closer inspection,
Schmitt’s endeavour is precisely to maintain substantial continuity
between the logic of the commissarial dictatorship and that of the
sovereign dictatorship.

It is true that “from the perspective of sovereign dictatorship,
the entire existing order is a situation that dictatorship will resolve
through its own actions” (Schmitt, 2014, p. 119): the existing con-
stitution is suspended, not in order to be implemented, but in or-
der to make it possible to create a state of affairs, a new situation,
in which a new legal system can be imposed. However Schmitt
specifies: “dictatorship does not appeal to an existing constitution,
but to one that is still to come” (Schmitt, 2014, p. 119).

It is precisely this reference to a constitution yet to be imposed
that allows Schmitt to consider the sovereign dictatorship not as a
decision that creates law out of nothing. Indeed, even in the con-
text of the sovereign dictatorship, the decision is made on the basis
of the constitution (although it is not the current constitution that
precedes it, but the constitution that has yet to be established).
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To further elucidate this point, Schmitt introduces an addition-
al distinction between constituted power and constituent power.
Schmitt’s present undertaking is to investigate the nature of con-
stituent power and the logic that governs its operation. In this re-
gard, he observes:

But this is not the case if the power assumed is one that, without being
itself constitutionally established, nevertheless is associated with any
existing constitution in such a way that it appears to be foundational
to it — even if it is never itself subsumed by the constitution, so that
it can never be negated either (insofar as the existing constitution ne-
gates it). This is the meaning of pourvoir constituant [constituent power].
(Schmitt, 2014, p. 119)

The idea of the pouvoir constituant, Schmitt notes, is the idea
of a power that would be at the foundation of the constitution in
force, and thus of all constituted powers: it would be the source
of the constitution and as such, in the perspective opened up by
Sieyes, would belong to the people.

However, this power is never a power that constitutes itself:
“It never constitutes itself, but always something else” (Schmitt,
2014, p. 123), Sie konstituiert niemals sich selbst, sondern immer nur
cinen Anderny” .

In other words, constituent power cannot constitute itself - in
that case it would be constituted power and would therefore negate
itself as such. But this means that constituent power as such cannot
be determined in any way, it cannot take any form: strictly speak-
ing, it can never appear as such.

As Schmitt explicitly asserts, constituent will cannot adequate-
ly express itself in a direct manner; it is compelled to remain ob-
scure:

Even if the will of the people does not exist in terms of content
but is shaped primarily through representation, the representative’s
dependence on this will — a dependence that is unconditional and,

7 See on that point Breuer (1984), Castrucci (1996), and Pasquino (1988).
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to put it succinctly, commissarial — still subsists. The will can be un-
clear. In fact it is even the case that it must be unclear, if the pouvoir
constituant is to be truly unconstitutionable (Schmitt, 2014, p. 124).
This necessity arises from the fundamental nature of the pouvoir
constituant, which, if it were to express itself, would no longer be
a will that wants, but rather a will that has already wanted, thereby
ceasing to be what it is. Schmitt proceeds to distinguish between
constituent power and its exercise, a distinction that Walter Benja-
min, in his seminal work The Origin of German Tragic Drama, would
undoubtedly have recognised.8

Schmitt asserts that the exercise (die Ausiibung) of pouvoir con-
stituant must be distinguished from its substance: “The exercise
of the pouvoir constituant must therefore be distinguished from its
substance; otherwise the pouvoir constituant would be already con-
stituted in its extraordinary representative” (Schmitt, 2014, pp.
125-126).

In summary, the one who exercises constituent power is not
the owner of'it, and the owner of constituent power can never ex-
ercise it. It is important to note that those who exercise constit-
uent power do so not in their own right, but rather as authorised
agents of the aforementioned constituent powers.

In other words, the ‘constituents’ are not regarded as such be-
cause they impose a new constitution de facto, but rather because
they act as representatives, agents, or commissioners who have
been entrusted with the power to exercise the authority of the
people (the sole holder of constituent power): “Sovereign dicta-
torship [...] derives directly from the amorphous (formlosen) pou-
voir constituent” (Schmitt, 2014, p. 127).

8  From this standpoint, the antithesis established by Benjamin between ‘the power to
govern’, that is to say, sovereign power (Herrschermacht), and the ‘capacity to do so’,
that is to say, the faculty to exercise it (Herrschvermogen), unmistakably indicates the split
between sovereign power and its exercise’” Consequently, it corresponds, I contend, more than
to that between norms of law and norms of implementation of law (Agamben, 2005), to
that between ownership and exercise of the pouvoir constituant present in Dictatorship - a
distinction, moreover, that is no longer found, at least explicitly, in Verfassungslehre of 1928.
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Schmitt is perfectly aware of the evanescence and ambiguity of a

‘mandate’ that is indeterminable by definition. However, it is crucial
to emphasise that the delineation between constituent power and
its execution invariably gives rise to a legal relationship between the
holder of the power and the individual who is exercising it.
This ensures that a “minimum of constitution (Minimum vonVerfassung)”
(Schmitt, 2014, p. 127) is in place to preclude the exercise of constit-
uent power from being indistinguishable from de facto power (Agam-
ben, 2005, p. 34). If constituent power is not, that is, simple force,
it is not fact, it is because it only exists in the separation, in the gap,
between those who own it and those who exercise it: in this way, con-
stituent power, it can be argued, only exists insofar as it is expressed
through the agency of its ‘representatives’ or ‘commissioners’. That is
to say, it exists solely as a juridical power, and only as a consequence
of the actions of these ‘representatives’ or ‘commissioners’.

In summary, the designation of a particular entity as a ‘constit-
uent power’ is only discernible through the exercise of that power
by its ‘representatives’. It is impossible to ascertain whether the
constituent power has been reactivated or has manifested itself,
unless it has already done so through its ‘representatives’ and be-
come constituted as a new constitution.

The existence of a constituent power at the foundation of the
new constitution in force can only be affirmed as a result of rep-
resentatives’ action. In this sense, it will only be once the (new)
constitution comes into force that it will be possible to recognise
that, at its basis, there has been the exercise of constituent power.
However, upon closer examination, it becomes evident that con-
stituent power is, in essence, constituted power, derived from the
constitution itself, and not ‘original” power.

This is the reason why Schmitt can write that the sovereign dic-
tatorship refers to a constitution, even if it is a constitution that
has yet to be implemented. In fact, it will be the new constitution
that will establish, that is, give reason for the existence of an original
power that is at the basis of it.
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It is evident that a circular logic has been established: if the ex-
ercise of constituent power is the condition for a new constitution
to exist, then the new constitution, once approved, is the condi-
tion for the power that established it to be recognised as ‘constit-
uent’.

A similar mechanism is present in Dictatorship, in a pas-
sage in which Schmitt draws a parallel between the case of emer-
gency (Notfall) and self-defence. For Schmitt, “it is in the essence
of the right to self-defence that its conditions will be determined
through the deed itself; hence it is not possible to create an institu-
tion that could prove legally [justizformig] whether the conditions
for self-defence obtain or not” (Schmitt, 2014, p. 154). A parallel
can be drawn with the concept of necessity, wherein, as Schmitt
clucidates: “In the same way, in a real case of emergency, the one
who acts in self-defence cannot be differentiated from the one
who decides whether there is a case of self-defence to answer”
(Schmitt, 2014, p. 154).

For Schmitt, these positions [Sdtze] “are to be considered two
legal standpoints [Gesichtspunkte] of universal scope” (Schmitt,
2014, p. 154). They refer not to a specific historical institution or
circumstance, but, once again, to the relationship proper to the
‘dictatorship’. In the context of the constituent/constituted ‘dia-
lectic’, it can be posited that the exercise of constituent power —
that is, the action of an agent or representative of this power — co-
incides with the judgement on its conditions of possibility. That is
to say, with the decision regarding the owner of that power.

It is therefore important to note that the separation of own-
ership and exercise of power enables the establishment of a circu-
larity such that: firstly, only the owner of power can exercise it;
and secondly, the effective exercise of power is the only means of
identifying the owner of power. Schmitt’s assertion that constitu-
ent power is never constituted by itself signifies that it is ultimately
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constituted as constituent, original power by the power that it con-
stitutes.

However, this paradoxical state of affairs ultimately reveals a
contradiction inherent within the concept of sovereign dictator-
ship. According to Schmitt, the power that typically resides within
a constituent assembly is, in legal terms, legally unlimited, placing
this body in a position of discretion, thereby enabling it to claim
sovereignty. Conversely, the assembly is regarded as sovereign in-
sofar as it exercises this unlimited constituent power, which, how-
ever, does not rightfully belong to it, because it is the people (who
in this sense are sovereign) who possess it: “For this I have suggest-
ed the phrase sovereign dictatorship, because on the one hand we
find here an unlimited legal power that is completely at the discre-
tion of the empowering body (as long as the word ‘sovereign’ can
be used), while on the other hand the constituent assembly is only
commissioned, just like a dictator” (Schmitt, 2014, p. 204).

3. Decision and exception

Whoever exercises the action in the state of emergency, as we
have seen, is also always the one who judges the existence of the
conditions that legitimise this exercise. Who decides on the state
of emergency is also the ultimate arbiter of its legitimacy. But this
means that whoever exercises the powers to deal with the state of
emergency is also the one who judges, in the last instance, the con-
ditions for their exercise.

This assertion is pivotal: when Schmitt asserts that these condi-
tions cannot be predetermined by a legal norm, and that the decision
cannot be derived from the content of a legal norm, he is accurately
stating that — irrespective of the presence of a norm that stipulates
who should decide and when — it is the exercise of the decision, and
not the norm, that determines the conditions of the decision.

In Political Theology, this logic is taken to its conclusion: the sov-
ereign — and no longer the commissioner, the dictator — is the one
who decides on the exception precisely because the ownership of
power and its exercise are no longer separate — because the exer-
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cise attributes, creates, determines the ownership. This may eluci-
date Schmitt’s contemplation that although the sovereign “stands
outside the normally valid legal system, he nevertheless belongs to
it, for it is he who must decide whether the constitution needs to
be suspended in its entirety” (Schmitt, 1985, p. 7).

The sovereign is simultaneously inside and outside the system;
he is part of it yet remains external to it. He does not belong to
it, in that, as mentioned above, the conditions for the exercise of his
action — that is, for the decision — do not precede him, they are
not predeterminable by the rules. But at the same time, he is part
of the system, in that the decision creates — determines — the con-
ditions for its exercise, that is, legally, his own competence. As Ag-
amben observes:

being-outside, and yet belonging: this is the topological structure of the
state of exception, and only because the sovereign, who decides on the
exception, is, in truth, logically defined in his being by the exception,
can he too be defined by the oxymoron ecstasy-belonging. (Agamben,
2005, p. 35)°

9 Itis opportune here to clarify what, in our opinion, separates the thesis put forward in
this essay from the reading proposed by Agamben, which nevertheless constitutes the
most incisive interpretation to date of the schmittian logic of the exception. According
to Agamben, the articulation between norm and exception would be ‘paradoxical” in
that in it what must be inscribed within the law is something that is essentially exterior
to it (the suspension of the juridical order itself). Agamben, that is, assumes that the
negation of the law (i.e.: the exception) would be logically ‘exterior’ to the law itself
(Agamben, 2005, p. 33). This is why he concludes that Schmitt’s fundamental operation
would consist in the attempt to include within the law what is external to it, i.e. violence
(what we have also called in this essay the fact, the being). In my opinion, however, the
concept of law from which Schmitt takes his starting point implies that the negation
of law is an internal and constitutive moment of the realisation of law itself. From this
point of view, we should say: the negation of law (i.c.: the suspension of law as it exists,
in its vigour) ‘is’ law itself (i.c.: it is what allows law to appear, in reality, as ought-to-
be, rather than as it is). If, therefore, according to Agamben, Schmitt’s contradiction
consists in wanting to include what is necessarily ‘external” to law, in my opinion, as
will be attempted to show, it consists, rather, in the fact that Schmitt fails to ensure that,
at the moment when law appears as what ought- to-be realised, the decision is able to
realise it.
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The decision “creates” the sovereign, as sovereign of the le-
gal system (it should be noted at this juncture that Schmitt is not
asserting that the sovereign is the entity that determines the ex-
ception; rather, the one who determines the exception is the sov-
ereign). The decision - which transpires beyond, outside of any
competence - creates the competence that authorises it.

This is analogous to the previously discussed phenomenon in

which the exercise of action encompasses the evaluation of its con-
ditions for legitimacy.
It is therefore essential to comprehend how Schmitt conceptualises
the fundamental dilemma of his philosophy of law in the context of
sovereignty. Decision is what allows the realisation of law, of that
law that needs decision because it is as such separate from its own
fact, from its ‘being’.

As Schmitt observes:

Belongs to every legal perception. Every legal thought brings a legal
idea, which in its purity can never become reality, into another aggregate
condition and adds an element that cannot be derived either from the
content of the legal idea or from the content of a general positive legal
norm that is to be applied. (Schmitt, 1985, p. 30)

The decision is not simply what establishes the law — it is not
the creation of law ex nihilo. On the contrary, it is what suspends
the existing law, and it does so precisely in order to implement it,
to be able to realise it.

The exception suspends the norm, but precisely in order to re-
alise it. However, it is crucial to recognise that these two moments
can only be comprehended if one considers the fundamental ques-
tion of the nature of law and its potential existence.

This logic mirrors the prevailing conception of law that
Schmitt has articulated since 1914. The notion of law as a Sollen is
predicated on the understanding that it cannot be merely given or
simply “be”: if it were, it would not be a Sollen, but merely the fact
of law, the “Ought” as a “Is”.

343



Tommaso Gazzolo

The right is realised, instead, when this ought-to-be is affirmed
in the being, but insofar as ought-to-be, insofar as, that is, such.
And it is only in the moment in which it is suspended from, in
which it ceases to be, that the norm becomes a norm, that is, what
ought-to-be realised.

That is to say, law as a concept only comes to itself, affirming
itself as an ought-to-be, in the moment in which it separates itself
_from its own fact, from its own being.

This movement is logically necessary, as it is derived from the
very definition of law, from which Schmitt starts. At this juncture,
it is pertinent to offer a concise synopsis of the stages through
which, according to Schmitt, law is realised:

(i) The initial point of departure is invariably positive law, that
is to say, law in its actual existence (that is to say, the being of the
ought-to-be). This is because, prior to its existence, law is merely
an ‘idea’, understood as an abstract ought-to-be, divorced from all
reality. This is the first essential point to emphasise: that the ‘idea’,
for Schmitt, does not exist ‘before’ its implementation or realisa-
tion. This does not imply an absence or nonexistence of the con-
cept; rather, it underscores the notion that the ‘idea’ is not ‘noth-
ing’. The concept of law exists prior to its existence, in the sense
that, prior to its realisation, it exists only as an ‘absent’ idea, wait-
ing to be actualised'®. For this reason, for Schmitt, there is never,
properly speaking, any other existing law than positive law (see
Schmitt, 2010, p. 92: Nun bin ich kein Positivist im Sinne von Kelsen.

10 This is precisely the translation — in theoretical terms — of the mechanism by which
the exercise of constituent power, for Schmitt, creates its own premise (that is to say,
the entitlement to it). It is only through its implementation that the idea is defined.
This suggests that the idea is ‘absent’ as a reality, as something existing, present in
its imposition of a certain content. This assertion bears notable similarities to Galli
(2015, p. 40): “For Schmitt, the leap—the disconnection of principle between Idea
and reality, the nonnormative origin of form and order—is a juridical problem. The
absence of foundation acts upon the juridical order: the disconnection between idea and
contingency is also, at the same time, their necessary co- implication. In this labor of the
Void- of- Order, in this presence and in this power that absence holds on transcendence,
which is subterrancan and internal to the order, lies the difference between Schmitt and
Kelsen”.
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Aber es gibt andererseits auch kein anderes als positives Recht): law as an
idea does not ‘exist’, it is not there, it is absent.

(i) The problem, however, is that positive law—the law as it
exists—is not the idea of law, nor its concept. In other words, it is
not the ought-to-be, but rather the being of the ought-to-be. It is not
the law itself, but merely the fact of the law. For the law to appear
in reality as what it truly is, it would therefore need to manifest
itself as what it must be (but is not yet).

(iii) For this reason, the exception is the instance in which the
law, in its proper sense, finally becomes present in reality. In the
exception, in fact, the law as it exists, as it is in force (the being of
the ought-to-be), is suspended—that is, it is deprived of its effective-
ness—yet it continues to exist as valid, meaning as that which ought
to be implemented.

For this reason, the Rechtsverwirklichung movement is predicat-
ed on extant, positive law, which is suspended during its cessation,
thus enabling the law to affirm itself as that which must be realised
and implemented.

In this sense, Schmitt observes that exception “confirms not
only the rule but also its existence, which derives only from the
exception”, die Regel lebt iiberhaupt nur von der Ausnahme (Schmitt,
1985, p. 15). It is in its suspension that the rule becomes an ought-
to-be. The exception does not negate the rule; rather, the excep-
tion is that through which the rule can realise itself as such.

The decision that implements and realises the law is thus a legal
decision, a legal concept. From a factual point of view, it is not
preceded by anything, by any norm (Die Entscheidung ist, normativ
betrachtet, aus einem Nichts geboren: “Looked at normatively, the deci-
sion emanates from nothingness” [Schmitt, 1985, pp. 31-32]).

Nevertheless, this ‘nothing’ is the very movement that the law
requires and makes possible. The exception enables the conceptuali-
sation of this dual movement: on the one hand, the norm is suspend-
ed, detaching itself from its own existence to become visible as an
ought-to-be; on the other hand, precisely because it is now a ought-
to-be without being, precisely because it is now absent from reality,

345



Tommaso Gazzolo

it needs to be implemented and realised by a decision that, in itself,
will not be preceded by anything (since the norm is suspended).

In the exception, the decision is not a fact, but rather the
ought-to-be of the decision. It is this approach that enables a sat-
isfactory interpretation of Schmitt’s definition of the exception
as the case in which the “authority proves that to produce law it
need not be based on law”, die Autoritdt beweist, daf sie, um Recht zu
schaffen, nicht Recht zu haben braucht (Schmitt, 1985, p. 13). This is
not to suggest that the law is merely a product of power, or that
it is defined by violence that is ‘outside’, beyond the law itself. In
contrast, Schmitt’s theory posits that law derives from itself solely
through its suspension and negation. The decision, in the state of
exception, has the capacity to create law in that moment by consti-
tuting itself as a decision that ought to be made.

According to Schmitt, the theory of the exception forms the
fundamental core of the philosophy of law. It is only in the excep-
tion, in the extreme case, that the very meaning of law, its essence,
can be conceptualised. It is only by maintaining this perspective, by
reading Schmitt as a jurist, as he was always intended to be read, that
the relationship between law and violence can be properly assessed.

The following diagram can be used to illustrate the logic of re-
alisation of law:

N1: norm applied _____
(ought-to-be that is) e

D: Decision - Suspension ;
(ought-to-be without being) /

\ N: norm applied <€~~~ ;

(being of the ought-to-be)
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As previously stated, the initial point of departure is always
N. The norm as it exists is an effective and enforceable norm.
However, precisely insofar as it exists, law appears to contradict
its own concept; it is, in fact, simply a fact (the being of ought-
to-be). According to Schmitt, law only appears in its suspension
through decision D, and the norm can finally be conceptualised as
an ought-to-be. However, this ought-to-be does not in fact exist.
In its suspended state, law becomes divorced from reality, reducing
it to a mere “idea”.

It is therefore essential for the idea to be realised. This is the ‘second
half’ of the decision: it must now, in fact, realise the idea, that is,
ensure the ought-to-be a reality (N1).

At this juncture, two observations warrant attention. Firstly,
it must be noted that, strictly speaking, N is not N1. The norm’s
existence before its suspension (the being of the ought-to-be) is
distinct from its existence as a realised ought-to-be.

Secondly, it is important to acknowledge that this distinction
is inherently provisional, as illustrated by the dotted arrow. Once
posited, once it has become wirklich, the idea of law will inevitably
return to manifest as the fact of law. In other words, the ought-to-
be-that-is will once again become the being-of-ought-to-be. This
means that, sooner or later, the decision will have to be re-activat-
ed, and the law suspended again.

The capacity to distinguish between law and fact, law and vi-
olence, hinges on the logic of the exception. The final quotation
from Kierkegaard, which is the longest that Schmitt ever dedicat-
ed to a philosopher, and which concludes the chapter of Political
Theology dedicated to the definition of sovereignty, is a pivotal ref-
erence point. As has been noted, the “philosophy of concrete life”
to which Schmitt refers is none other than Kierkegaard’s religious
philosophy, characterised by the suspension of ethics.

According to the Kierkegaardian perspective, when Abraham is
willing to sacrifice what he loves in the name of his faith, faith itself
becomes his very division between his own laws and the act of faith
itself: “the only way to prove your faith is to betray that which this
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very faith orders you to love” (Zizek, 1999, p- 22; see also Gould,
2013). This suggests that, in Kierkegaard, the act that establishes
the law is concurrently an act that deactivates it: the realisation of
the law only occurs through its suspension.

It is this tragic element — whereby, it should be noted, betray-

ing one’s faith becomes the only authentic way to prove it — that
functions, transposed, in Schmitt’s logic of decision: the decision,
that is to say, realises the law precisely in the moment and through
its suspension.
The act of sovereignty, the decision made by the sovereign, howev-
er, does not occur in a space of anomy, in a space in which there are
only facts: on the contrary, it is what, by deciding, separates the law
from its own fact, the law from its being the ought-to-be (norm), to
let the law prevail — in the sense of: remain valid — law as a ought-
to-be that is no longer being, but only itself.

For Schmitt, the concept of ‘decision’ is a legal theory concept
precisely because it does not refer to a form of violence that sim-
ply preserves or creates law from ‘outside’, but to something that
separates law from its fact (in the simplest terms: its validity-en-
forceability from its application) and realises law as such.

It is only in this separation that law is rendered finally conceiv-
able in its essence, namely as the difference that must perpetually
be able to be reactivated — through the decision on the exception
— between the norm and the fact of the norm, the ought to be and
its being.

All the oppositions that characterise the Schmittian texts men-
tioned should be conceptualised as endeavours to articulate, to ex-
press this difference in which the law consists (this is how the op-
position between validity and application, constituent power and
established power, etc. should be read).

However, in the transition from a decision that is called upon
to ‘preserve’ the right to a conception of the decision as ‘sovereign’
or ‘constituent’, the problem of the relationship between the norm
and its realisation becomes, for Schmitt, more difficult.
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The following situation arises when the decision suspends the
existing law in order to create a new one: (a) on the one hand, the
decision must implement that right which, as an idea, demands to be
realised. The right, in its conceptual form, must therefore be capa-
ble of ‘preceding’ the decision; (b) on the other hand, given that this
right has not yet come into existence, it remains merely an ‘idea’.
Consequently, it is the decision that ‘precedes’ the right, thereby es-
tablishing the condition under which it can come into existence.

In this situation, the decision ought to realise the right, but the
right, as an “idea”, is not capable, does not have the power to bind
the decision itself to do so. This is what causes, as Galli observes,
the disconnect in principle between Idea and reality, between law
as an idea (ought-to-be) and law as an existing reality in the world
(the being of this ought-to-be), both thought of by Schmitt as a
real “leap”, a radical break: “Authority is, as decision, precisely the
‘leap’ that makes clear the impossibility of a linear path between
idea and reality, between juridical order and politics” (Galli, 2015,
p- 39). Montserrat Herrero has also identified the fundamental
problem that Schmitt faces in this context with unerring accuracy:

[...] The distinction between the law and the implementation of the
law is a constant in all of Schmitt’s work. A norm cannot be imple-
mented by itself and needs a will that upholds it precisely because [...]
there is an insurmountable gap between the abstract and the concrete,
which cannot be avoided by a gradual step where a semi-abstract or
semi-concrete situation arise. (Herrero, 2015, p. 56)

If Schmitt’s reference is to Kierkegaard, and not to Hegel, it
is because this moment in which the law authentically gives itself,
shows itself as such, is not ‘dialectical’, but tragic: it is not a pas-
sage that law, as a given, accomplishes by itself. Rather, it is a rad-
ical interruption, exposed to pure contingency, in which the act
that realises the law bursts forth, on the plane of the real - and
therefore without it being able to be in any way ‘deduced’ from
the content of the norms that constitute law as a given, positive
law. But to say that it is only the contingency of the decision that
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makes law possible is not the same thing as placing violence, force,
the decision itself at the foundation of law. If the decision remains a
legal theory problem, it is because the law is not what is established
by the decision, but is what is realised in the decision.

4. Decision and will

The decision ‘suspends’ the right, or the single norm, and con-
sequently the norm’s ought-to-be return is the sole possibility. This
is the meaning of ‘realising itself”: returning to become effective,
to produce its effects, that is to say, to be obeyed, observed, ap-
plied.

However, it is important to note that this ‘implementation’ of
the norm can only occur as what the decision wants. In order to
clucidate this point, it is necessary to pose the following question:
how can the norm, insofar as it is ‘suspended’, bind the decision? If
it is no longer applicable, then the decision is not at all bound by it,
and is not legally obliged to do what the norm demands.

Accordingly, Schmitt posits a decision that, even when directed
at ‘implementing’ the suspended law, remains independent of the
law it has suspended. The question, therefore, is how the decision
ensures that it will implement the very right it has suspended (and
will not claim to establish a new one).

The implicit answer in Schmitt’s text is that the decision can
only have as its end purpose the idea of the right, the right to be
realised. This is because it is by the end (téhog) that it is made such.
This implies that the decision does not inherently possess the free-
dom to select its own téhog. Schmitt employs Aristotle’s log-
ic, asserting that the decision does not entail a deliberation
on the end, but rather, it is exclusively concerned with the
means to achieve it: “We deliberate not about ends, but about
what promotes ends” (Aristotle, 1999, p. 35).

Schmitt’s attempt to resolve this paradox is to set the end be-
fore the decision, in the impossibility of conceiving the idea of law
as a content that predetermines and orients the decision. The idea
of law is the end, the purpose that orients decision.
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However, if the realisation of the law is still thought of as start-
ing from the relationship between means and end, it inevitably
ends up running into a contradiction. The decision, in effect, secks
to establish the law as its objective, yet it simultaneously seeks to
impose its own realisation. It aspires to impose itself, willing what
it deems ‘law’.

Consequently, the decision can only want the law, or realise the

law, insofar as it also wants its antithesis, given that it wants some-
thing to be ‘law” solely on the basis that it imposes it.
Decision can set itself the implementation of the law as its own
end; however, in order to achieve this end, it must necessarily also
want this purpose to be produced, caused by the fact of its imposing
itself. It can therefore be concluded that the primary objective of
the decision is to ensure the enforcement of itself as law, given its
capacity to command compliance. This is due to the fact that, in this
manner, it evidences its ability to act and achieve the objectives it
has delineated.

It is inevitable that the decision must want above all that what
it commands be followed as law, that is, for the sole fact that it
wants it. It is only in this case that the decision proves capable of
achieving its end, namely the realisation of the law. Schmitt himself
is aware of this contradiction, and it is precisely this contradiction,
this idea that the decision cannot want to realise the law without
also wanting its opposite, that is discussed in the following passage,
which deserves to be quoted in full:

Any dictatorship that does not make itself dependent on pursuing a
concrete result, even if one that corresponds to a normative ideal (and
hence does not aim to make itself redundant) is an arbitrary despo-
tism. In order to achieve a concrete result, one has to interfere in the
causal order of things using means whose justification is given by their
degree of appropriateness and depends exclusively on the actual con-
texts of this causal pattern. Paradoxically, dictatorship becomes an exception
to the state (yrlaw by doing what it needs tojustyr ; because dictatorship means
a_form of government that is genuinely designed to resolve a very particular
problem. That problem is the successful defence of a case to which the
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opponent’s will is diametrically opposed. Thus there is an unfettering of
the means from the law itself (Entfesselung des Zweckes vom Recht). (Schmitt,
2014, p. XLII)

In this passage, Schmitt articulates with extreme awareness
the antinomic nature of the commissarial dictatorship, delineating
a dichotomy between the norm of positive law, the norm that is
suspended, but to be realised and implemented, and the “meth-
0d”, the means that must ensure this implementation (Zwischen der
Herrschaft der zu verwirklichenden Norm und der Methode ihrer Verwirkli-
chung).

The logic of this relationship is that of the end/means relationship:
the law is the purpose, the end of the dictatorship’s action, which,
to implement it, uses a series of means which, by suspending the law
itself, have the objective of ‘causing’, realising that concrete situation
of ‘normality” in which the law can once again be effectively applied.

However, as Schmitt observes, this process inherently entails that
the dictatorship also pursues the realisation of this ‘normality” as its
own objective. Consequently, it identifies the most suitable means
to achieve this outcome, and the ‘rightness’ of these means is deter-
mined based on this objective. In this sense, respect for the law and
rules may impede the achievement of the dictatorship’s aim.

The ‘suspension’ of the law that aims to realise it thus engen-
ders an internal antinomy, given that, in a dictatorship, one secks
(a) the elimination of the need for force to implement the law and
(b) the elimination of the need for the law to implement force.

5. Aporias

At this point, however, we need to return to the difference
between the decision that suspends the norm only to be able to
implement it, and the ‘sovereign’ decision that suspends the legal
system to be able to create a new one.

In the commissarial dictatorship, Verwirklichung does not denote
the realisation of the law in the sense of its transition from nonex-
istence to existence (from the ‘idea’ to its existence), but rather in
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the sense of its transition from the ought-to-be observed (which as
such does not depend on the decision, but is already given to it) to
the being effectively observed, from validity to effectivity.

In this sense, the distinction between the norms of justice and
the implementation of law (Rechtsverwirklichung) present in 1921,
remains a distinction internal to the law already assumed as ex-
isting (and valid): it refers, that is, to the distinction between the
norm as it must be applied and - following and ‘because of” the
decision - that same norm as it is actually applied.

However, when Schmitt examines the issue of the decision as
the creation of new law, the ‘realisation’ of the law consequently
alters its meaning. In this instance, the decision does not involve
the ‘suspension’ of a norm that is already established and valid (i.e.
obligatory) in order to establish the conditions for its implementa-
tion, in terms of its effectiveness and efficacy.

If the decision is conceptualised as an act of ‘creation’ of law,
this signifies that it is not preceded by any legal norm, but only by
the ‘idea’ of law (or, if one prefers, by law as an ‘idea’). However,
this ‘idea’ possesses two essential characteristics: (i) the first is that
it has no other content, in reality, than its ‘ought to be’ realised;
(ii) the second is that, as already discussed above, it does not ‘exist’
in the conventional sense, except insofar as the decision itself pre-
supposes it as what it ought to realise . Consequently, the decision
is now charged with the dual tasks of making the norm effective
and, above all, of making it exist as, insofar as, a norm.

Thus, if the decision required to maintain order is limited to
suspending the effectiveness of a positive norm, which neverthe-
less remains valid and exists as such, in the case of the sovereign
decision it is instead a question of making the norm exist as such.
In this case, ‘exist’ cannot simply mean the ability of the norm to
be effectively observed and applied (its ‘implementation’ in the
strict sense); on the contrary, it means the existence of the norm
as a norm, as something to be observed.

From this point of view, the concept of legal realisation under-
goes a significant shift: from that which allows the norm to be ef-
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fectively observed and applied, it comes to indicate that which es-
tablishes the norm as such, that is, as that which must be observed
and applied.

Schmitt’s lexicon is a sign of this. If in Dictatorship the decision
suspends the norm, in the sense that it renders it temporarily in-
applicable, but not its Weitergeltung, that is, the continuity of its va-
lidity, its continued validity (the fact that it must continue to be
observed), in Political theology the opposite is said: the decision on
the exception is relative to the validity of the norms.

This is why Schmitt can write: “The existence of the state is
undoubted proof of its superiority over the validity of the legal
norm (die Geltung der Rechtsnorm)” (Schmitt, 1985, p. 12), and,
a little further on (p. 13), “the exception appears in its absolute
form when a situation in which legal prescriptions can be valid
must first be brought about”. While in 1921 suspending the norm
simply meant ‘ignoring it’, as Schmitt writes, now it indicates, dif-
ferently, its cancellation (in exception the norm is destroyed, die
Norm vernichtet).

In contrast to the neo-Hegelism of authors such as Binder,
however, Schmitt not only empties the idea of the law to be real-
ized of all content, but - radically separating it from its own reality
- deprives it of its character of objective immanence to being and
thus of the possibility of thinking the process of its effective be-
coming as self-fulfilling,

What has become impossible, in the Schmittian perspective, is
to assume that the decision can be ‘law” only insofar as what it pos-
its corresponds to the concept (rectius: idea) of law. This concept
is, in fact, what Schmitt calls normative nothingness: that is, it indi-
cates nothing other than the necessity for law to be (but nothing
says how it can be to conform to its own concept). This is why
the idea of law is always in danger of being reduced to the mere
purpose of the decision: the idea is not already in the concrete real
as its immanent end, does not guide its unfolding from within, ex-
cept as a requirement, a ‘compulsion’, that there be ‘law’. In this
way, Schmitt seems inevitably to assert the foundational character
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of the moment of decision as opposed to legal normativity itself
(Kervégan, 2011).

At this point, it becomes possible to understand why the prob-
lem of Rechtsverwirklichung continued to occupy a central place in
Schmitt’s later jurisprudence. As Croce and Salvatore have ob-
served, the question of the realisation of law provides an important
key for understanding the transition from Schmitt’s early decision-
ism to his later institutional thinking (Croce & Salvatore, 2022).

If the decision is unable to explain how legal normativity can
be realised without being reduced to the factual efficacy of an act
of will, then the problem remains unresolved within the decision-
ist framework itself. From this perspective, Schmitt’s turn during
the 1930s toward a theory of concrete order may be read as an
attempt to overcome precisely this difficulty. The issue is no longer
merely that of identifying the decision through which law becomes
effective, but of explaining how legal normativity is embedded
within concrete forms of social and political existence. The later
theory of concrete order thus appears not as a simple abandon-
ment of decisionism, but as an effort to resolve an aporia already
present in Political Theology itself: how law can be realised in reality
without being reduced ecither to abstract normativity or to pure
factual power. The significance of this later development will be-
come clearer once the internal limits of the decisionist solution
have been fully reconstructed.

But what can the decision really ground? If in Aristotelian
thought decision, ‘choice’, mpoaipeoig, is in principle distinguished
from will by the distinction between means (what one chooses)
and ends (what one wills), in Schmitt’s case deciding is essentially
willing, and willing is deciding. As Agnes Heller observes: “Every
time Schmitt mentions decision, he identifies it with the function
or the manifestation of will. And most of the time, he merges deci-
sion and will completely” (Heller, 1991, p. 406).

To decide is to will the right, and to will not only its efficacy,
but above all its obligatory character, its necessity to be observed.
And to will the right is at the same time to decide it, to make it be
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by the decision. But what the decision can will, what it can choose
to will, is obviously only that which it is in its power to realize. If,
in schmittian terms, to will is to decide, then one can only will,
decide, what is in one’s power to make happen. It is again the Aris-
totelian teaching: mpoaipeoig concerns only those things that are in
our power.

That is, those things of which we can be the cause, those things
whose fulfillment or non-fulfillment is in our power to decide.
Thus again Aristotle: “We deliberate about what is up to us, that is
to say, about the actions we can do” (Aristotle, 1999, p. 35). Every
man decides about the things that can be realized by himself. One
does not ‘decide’ or deliberate, strictly speaking, about that which,
to be or not to be, to come into being or not to come into being, is
not within the power, the availability, of the one who decides: I can
want, desire, certainly, but I cannot ‘decide’)” deliberate that the
sun will not set or that Caesar will not cross the Rubicon:

Now no one deliberates about eternal things — about the uni-
verse, for instance, or about the incommensurability of the sides and
the diagonal; nor about thing that are in movement but always come
about the same way, either from necessity or by nature or by some
other cause — the solstices, for instance, or the rising of the stars; nor
about what happens in different ways at different times — droughts
and rains, for instance; nor about what results from fortune — the
finding of a treasure, for instance. For none of these results could be
achieved through our agency (Aristotle, 1999, p. 35).

However, the act of deciding entails more than merely willing
the thing to be realized. If T possess the capacity and availability
to make something or not, then deciding also involves the convic-
tion that the thing will be realized. For instance, if I decide to light
wood in the fireplace by saying ‘now I will warm myself,’ this im-
plies the “conviction, the certainty that my warming myself will be
realized” (Severino, 1980, p. 374).

In the event that the aforementioned conditions were not met,
I would abstain from any attempt to generate warmth. Conversely,
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if these conditions were met, [ would undertake the endeavor to
generate warmth.

When Schmitt subsequently determines the means by which
law becomes law, he presupposes the certainty and conviction that
law is in the power and availability of the decision. However, it is
imperative to inquire further: If the decision is capable only of re-
alizing, or determining, that which is within its purview, what are
the limits of the decision’s capacity?

The decision’s capacity to act is intrinsically limited. In fact, its

only power is to enforce what it establishes as ‘law. All the decision
can do, that is, is to convince or force individuals to assume, to
recognise that what it establishes is ‘law.
In this particular instance, however, the concept of law is identified
with that which is recognised or accepted as law by the people. Tt
does not signify that which is to be observed but rather that which is
believed to ought to be observed or that which is, in fact, observed.
This conceptualisation entails a reduction of law to its fact, that is to
say, to the recognition or observation of it as law.

Nevertheless, as has been previously observed, Schmitt is al-
ways careful not to confuse the obligatory and normative character
of a norm with its effective observance and, more generally, with
any fact.

It is imperative to acknowledge that Schmitt consistently un-
derscored this fundamental principle: the designation of something
as law does not merely depend on individual preferences or per-
ceptions. This is equivalent to the assertion that something is not
law merely because one believes, or purports to believe, that it is.

When Schmitt insists that law is not the power that, in fact,
one may have to enforce what one commands, he is saying, inevita-
bly, that it is also not the respect that, in fact, is paid to those who
command. Law is the duty to pay taxes; it is neither the fact of pay-
ing them nor the belief or acknowledgement that one should pay
them. All, however, that the decision can (and can also, therefore,
will and choose), is to impose that what it establishes is considered
that it should count as a law.
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Decision theory, therefore, ends up being marked by an in-
ternal aporia. If, in fact, one intends-as Schmitt always seems to
have claimed-not to reduce the law to its own fact; if, that is, one
intends to maintain the distinction between validity and efficacy,
between the rule’s having-to-be-observed and its being-observed,
then the decision can indeed give an account of the becoming ef-
fective, “actually” observed of the law, but certainly not of why it
is law.

If, otherwise, the decision is understood as a “foundational” de-
cision (and foundational of an order that, even before it is political,
is first and foremost a legal order, is the foundation of normativi-
ty), then it can be so only at the price of identifying the law with
its being recognized-and thus observed and applied-as law. It be-
comes difficult, however, at that point, to avoid ending up, in this
way, resolving the validity of law in the very will of its position.

Schmitt himself would realize this, when in 1934 he saw how
“decisionism,” if thought of in the terms of a decision as an act
“founding” law, is but the other face of the “normativism” against
which he had not ceased to polemicize.

With the publication of On the Three Types of Juristic Thought,
Schmitt subjected to definitive criticism ‘decisionism’ or more spe-
cifically, the theory according to which it “is not the command, but
the authority or sovereignty of an ultimate decision with which the
command is given that is the source of all Recht” (Schmitt, 2004, p.
60).

It is true that Schmitt does not explicitly discuss his own theo-
ry of decision here, but rather Hobbes’ decisionism. Yet, it is diffi-
cult not to notice that Schmitt’s reconstruction of the relationship
between decision and sovereignty in Hobbes closely mirrors his
own theory, as outlined in Political Theology.

Through his criticism of Hobbes, Schmitt is, in fact, criticizing
his own position. If in Political Theology, ‘decisionism’ was the formu-
la that Schmitt opposed to legal positivism of the normativist type,
a decade later it actually revealed itself to be his ally. Because only
decisionism allows normativism to justify itself in the final analysis.
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For a ‘pure’ normativist, in fact, the positive norm can always
and only descend from another positive norm that is superordinate
to it, with the obvious problem — clearly identified by Kelsen — of
a possible regression to infinity. To overcome this difficulty, norma-
tivism asserts two theses that, however, contradict each other: (a)
in order to avoid regress to infinity, it finds in the decision, in the
fact of the decision, the beginning of every legal system; (b) at the
same time, since this would mean, however, making a fact (and not
anorm) the ‘source of law’, it rejects the ‘question concerning the
beginning of the positive validity of the norm as a non-legal ques-
tion’, and therefore irrelevant. Thus, Schmitt observes:

Decisionist thinking [...] permits the positive connection to a definite
factual point in time, in which from a previous absence of norm or
absence of order springs forth the positive sole noteworthy positive
law, which then, however, is supposed to have additional value as pos-
itive norm. [...] Only the decisionist component makes it possible
for the positivist, instead of always leading further into the boundness
“metajuristic”, to break off the question of the ultimate foundation
of the prevailing norm in a definite moment and in a definite place”.

(Schmitt, 2004, pp. 69—-70)

In this sense, Schmitt now considers Kelsenian normativism
to be the true ‘decisionist’ thought, as it necessarily presupposes
an initial decision that establishes norm. If law is essentially norm,
and established norm (that is, if it is positive law), it is because a
will, the will expressed by the decision, is at its beginning.

Now, if Schmitt does not identify decisionism with his own
theory of decision, it is because he never intended, and does not
intend, to argue that the ‘mere fact’, the mere fact of the decision,
can constitute the ‘source of law’.

Schmitt has always denied the ‘normative force of facts: just
because a decision demands that something be done, it does not
logically follow that it ought to be done. It is the positivists, in re-
ality, who make this logical error; not him. Which, however, im-
plies that the ‘decision’, in Schmitt, is conceived differently from
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the simple fact that it establishes the law. But this is exactly what,
after all, Schmitt, as we have tried to show, fails to do.

6. Conclusion

In conclusion, it can be posited that the logic of the exception,
as expounded by Schmitt, ultimately proves inadequate in resolv-
ing the issues that arise from his concept of law, understood as the
separation between the idea and its realisation.

This failure is further compounded by Schmitt’s subsequent

exploration of alternative theoretical frameworks, beginning in the
early 1930s. Initially, he pursued the theory of law as concrete or-
der, and, subsequently, the concept of nomos.
It is of interest to emphasise the close relationship between
Schmitt’s theory of exception and his conception of law. In essence,
the theory of the exception can be regarded as a distinctly legal the-
ory. Schmitt’s repeated assertions regarding the legal nature of his
studies have been well-documented: “I have been and I am a jurist.
I will remain a jurist. I will die a jurist. And all the misfortune of
being a jurist is involved therein” (Schmitt, 2005, p. 183).

Nevertheless, Schmitt is often interpreted as if his theories
were primarily related to politics, to the problem of the founda-
tion of power, rather than to law. The difference should not be over-
looked. The fundamental question underlying the schmittian writ-
ings analysed here is not that of the justification of power, which
characterises political philosophy (under what conditions must
power be obeyed? What kind of power can be considered legiti-
mate to demand obedience?, etc.).

It is, differently, a question about law, which asks: under what
conditions is it possible for law to be realised (that is, for the idea
of law to become ‘real’, wirklich)? If one does not take this distinc-
tion into account, one risks reading Schmitt as if his political theol-
ogy, and his theory of decision, were the answer to political prob-
lems. Certainly, they are also that. But indirectly. In them, in fact,
to be articulated, we repeat, is the question of the concept of law.
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RESUMEN

El pensamiento politico de Hannah Arendt suele ser contra-
puesto al de Carl Schmitt por varias razones que, a primera vista,
resultan bastante atendibles. La primera que suele venir a la mente
es la fatidica decision de Schmitt de haber colaborado durante un
tiempo con el nacionalsocialismo, mientras que Arendt fue, obvia-
mente, una de las innumerables victimas de dicho movimiento re-
volucionario. Una segunda razén que parece saltar a la vista es la
diferencia entre Arendt y Schmitt acerca de la relacion que guarda
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lo politico con la violencia: mientras que, para Arendt y sus acoli-
tos deliberativistas, todo acto violento no solamente no puede ser
politico, sino que es, en realidad, “antipolitico” (Arendt, 1972, p.
178), Schmitt es conocido por haber senalado una relacion mucho
mas estrecha entre lo politico y la violencia (v. Schmitt, 1963). En
tercer lugar, mientras que Arendt dedic6 una parte considerable
de sus investigaciones al mundo clasico, Schmitt, por lo general,
se sentia en casa con los grandes autores y temas modernos. A la
luz de este muy breve panorama, es natural anticipar que las re-
flexiones politicas de Arendt se encuentran en las antipodas del
pensamiento de Carl Schmitt. Sin embargo, a continuacion quisie-
ra mostrar por qué, al menos, el opus magnum de Arendt sobre el
totalitarismo puede ser leido con provecho desde una perspecti-
va schmittiana, teniendo en cuenta particularmente las siguientes
cuestiones: (I) la osadia caracteristica de todo pensamiento genui-
no, (II) la oposicion entre el Estado moderno y el totalitarismo,
(II) la caracterizacion del Estado moderno como una «obra maes-
tra de la civilizacion europea», para decirlo en los términos de
Schmitt y, finalmente, (IV) la manera en la cual el sionismo pue-
de ser entendido como una reaccion frente al antisemitismo, que
Arendt considera como uno de los «elementos» del totalitarismo.

Palabras clave: Hannah Arendt; Carl Schmitt; totalitarismo;
Estado moderno; pensamiento politico

ABSTRACT

Hannah Arendt’s political thought is often contrasted with that
of Carl Schmitt for several reasons that, at first sight, seem quite
compelling. The first that usually comes to mind is Schmitt’s fateful
decision to collaborate for a time with National Socialism, while
Arendt was, obviously, one of the countless victims of that revolu-
tionary movement. A second reason that seems immediately appa-
rent is the difference between Arendt and Schmitt concerning the
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relationship between the political and violence: while, for Arendt
and her deliberativist followers, every act of violence is not only
incapable of being political but is, in fact, “anti-political” (Arendt,
1972, p. 178), Schmitt is known for having pointed out a much
closer relationship between the political and violence (see Schmitt,
1963). Third, while Arendt devoted a considerable part of her re-
search to the classical world, Schmitt generally felt more at home
with the great modern authors and themes. In light of this very
brief overview, it is natural to expect Arendt’s political reflections
to stand at the opposite pole from Carl Schmitt’s thought. Howe-
ver, I would like to show below why, at least, Arendt’s opus magnum
on totalitarianism can be read with profit from a Schmittian pers-
pective, taking into particular consideration the following ques-
tions: (I) the boldness characteristic of all genuine thinking; (IT) the
opposition between the modern state and totalitarianism; (III) the
characterization of the modern state as a “masterpiece of European
civilization,” to put it in Schmitt’s terms; and finally, (IV) the way
in which Zionism can be understood as a reaction to antisemitism,
which Arendt considers one of the “elements” of totalitarianism.

Keywords: Hannah Arendt; Carl Schmitt; totalitarianism;
modern state; political thought

1. La aventura del pensamiento

En sus Respuestas en Niiremberg, Carl Schmitt se definia como “un
aventurero intelectual”. Segtin ¢l, “solo asi surgen pensamientos y
conocimientos”. Incluso haciendo referencia a su actividad durante
el nacionalsocialismo, Schmitt sostuvo que la suya “era una labor
de investigacion cientifica que no se detenia ante ningtin resultado,
sino que utilizaba cada nuevo conocimiento adquirido como acica-
te en la bisqueda de conocimientos ulteriores” (Schmitt, 2016, pp.
70, 77).

Cabe senalar que Hannah Arendt también se atreve a ir hasta
donde la lleve el pensamiento. Uno de los riesgos del pensamiento
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es que una vez que estudiamos, v.g., las causas o los elementos del
totalitarismo—mientras que el titulo de la version inicial en inglés
del famoso libro de Arendt se refiere a los origenes del totalitarismo
(véase Arendt, 1985), la version en aleman habla asimismo de sus
elementos (véase Arendt, 1958)—, estamos reconociendo que no
estamos entendiendo el fendémeno en términos puramente mora-
les o incluso juridicos, es decir, como una decision malvada de los
agentes a quienes se les reprocha su accion, sino que estamos asu-
miendo que los propios agentes totalitarios se vieron envueltos en
un fenémeno con ciertos origenes o elementos que no son faciles
de reconciliar con la idea de agencia. La idea misma de reproche
supone que el agente fue libre de actuar como lo hizo, que fue ca-
paz de autodeterminarse en lugar de ser una de las tantas tuercas
y tornillos que componen una maquina o una herramienta. Otro
tanto se aplica a los elementos del totalitarismo seglin Arendt, es
decir, al antisemitismo y al imperialismo. En todo caso, tenemos
que ser conscientes de la distincion entre el pensamiento politico
explicativo y el normativo y, por lo tanto, de qué tipo es la aventu-
ra en la que nos vamos a embarcar.

A veces es la época misma la que toma la decision. En el
caso de Arendt, ella primero tuvo que actuar bajo el totalitarismo
y se puso a pensar sobre el tema una vez que el fenémeno habia
terminado. Por ejemplo, ella sostenia que fue a comienzos de 1933
cuando las cosas habian alcanzado el punto en el que “uno ya no
podia simplemente estar presente sin hacer nada y observar” (cit.
en Suuronen, 2022, p. 21).

En su contribucion a The Cambridge Companion to Han-
nah Arendt, titulada “Arendt’s Theory of Totalitarianism: A Reas-
sessment”, Margaret Canovan distingue dos conceptos de tota-
litarismo. El modelo estandar describe un sistema sociopolitico
totalmente coherente: un Estado construido sobre la base de una
ideologta, presidido por un unico partido legitimado por esa ideo-
logia, con poderes ilimitados de coercion y adoctrinamiento para
impedir toda desviacion de la ortodoxia. Esto, a su vez, se inspira
en una utopfa y/o un intento de inmovilizacion o congelamiento
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de cierto estado o situacion de cosas, una retirada cuasi religiosa de
las ansiedades de la modernidad. Parte del diagnostico de este mo-
delo es que el totalitarismo es una afliccion ocasionada por ideas
politicas demasiado ambiciosas o revolucionarias y por la consi-
guiente accion radical. El remedio o la terapia consiste en evitar la
excitacion, disminuir nuestras expectativas politicas, y recurrir a
ideas mucho menos glamorosas o menos excitantes como la politi-
ca liberal, cierto escepticismo filosofico y la economia de mercado.
Esta ultima combinacion es lo que se suele llamar “liberalismo de
la Guerra Fria” (véase Canovan, 2000, p. 26).

Por su parte, el modelo de totalitarismo de Arendt es di-
ferente del estandar. Si bien Arendt, con razon, habla de totalitaris-
mo de izquierda y de derecha, de Stalin y de Hitler, y también se
refiere a la coercion y a la ideologia omnicomprehensiva, hay una
diferencia crucial entre el concepto estandar de totalitarismo y el
de Arendt, que tiene mucho que ver con el hecho de que Arendt
se concentra en el nazismo y, particularmente, en el Holocausto.
Como dice Canovan:

Metaforicamente, uno podria decir que si la imagen dominante sugie-
re la rigidez, uniformidad, transparencia e inmovilidad de un lago con-
gelado, la teoria de Arendt evoca un torrente de montafia que barre
con todo lo que se le cruza en el camino, o un huracan que aplana todo
lo que es reconociblemente humano. En lugar de referirse a un sistema
politico de un tipo deliberadamente estructurado, ‘totalitarismo’ en
el sentido de Arendt significa un movimiento de destruccion caético,
no-utilitario, manfacamente dinamico que ataca todos los aspectos de
la naturaleza humana y el mundo humano que hacen posible la politi-

ca. (Canovan, 2000, p. 26).

2. Behemoth contra Leviatan

Se podria decir, entonces, que Arendt sigue los pasos de Franz
Neumann, un discipulo de Carl Schmitt que abandoné Alemania
tras la llegada de Hitler al poder, a quien ella se refiere en el li-
bro como “uno de los estudiosos serios del tema”. Arendt tiene en
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mente, por supuesto, el Behemoth: The Structure and Practice of Na-
tional Socialism, 1933-1944, una obra cuya primera edicion es de
1944 y que Arendt cita en Los origenes del totalitarismo. Seglin Neu-
mann, el régimen de Hitler era el Behemoth, es decir, un mons-
truo cadtico, sin ley y amorfo, al igual que en la mitologia judia y
en los escritos de Thomas Hobbes. Era una conspiracion de cuatro
grandes grupos de interés: el partido nazi, la burocracia estatal ale-
mana, las fuerzas armadas y los grandes negocios. Es dificil resistir
la tentacion de agregar que se trataba de la imagen viviente de lo
que Carl Schmitt llamaba “pluralismo interno” (véase, v. g., Ros-
ler, 2023, pp. 133—160). Es por eso que Neumann sostiene: “Es
imposible de este modo detectar en el marco del sistema politico
nacionalsocialista 6rgano alguno que monopolice el poder politico”
(Neumann, 2009, p. 469).

Conviene recordar que, para Hobbes y para Schmitt, el Levia-
tan significa exactamente lo contrario, es decir, un Estado ordena-
do que incluye al Estado de derecho. El Leviatan de Hobbes, expli-
ca Neumann, “preserva remanentes del Estado de derecho. La ley
deberia ser general y no deberia ser retroactiva. [...]. Si el sobera-
no no puede cumplir con su parte del acuerdo, pierde su sobera-
nia. Tal teoria, por mas absolutista que sea, tiene poco en comln
con el nacionalsocialismo” (Neumann, 2009, pp. 459—460). El Es-
tado, por lo tanto, es exactamente lo contrario de la Revolucion.
Por eso explica Neumann: “El Estado nacionalsocialista no es un
Leviatan”. Hobbes “junto a su Leviatdn escribio Behemoth, o el Parla-
mento Largo [...]. La intencion de Hobbes en Behemoth, que pintaba
a Inglaterra durante el Parlamento Largo, fue la de representar un
no Estado, una situacion caracterizada por la falta total de derecho”
(Neumann, 2009, p. 459, énfasis agregado).

Para despejar las viejas sospechas que atin pudieran subsistir so-
bre el Leviatan, Neumann agrega: “Su poder soberano esta fundado
en el consentimiento del hombre. Su justificacion todavia es racio-
nal y, en consecuencia, incompatible con un sistema politico que
completamente sacrifica al individuo” (Neumann, 2009, p. 459).
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Arendt enfatiza el caracter revolucionario del nacionalsocialis-
mo. En su ensayo “Understanding and politics”, Arendt sostiene:
“Todo lo que sabemos del totalitarismo demuestra una horrible
originalidad... sus mismas acciones constituyen una ruptura con
todas nuestras tradiciones...” (cit. en Canovan, 2000, p. 27). El to-
talitarismo, entonces, ilustra la capacidad humana de comenzar, ese
poder de pensar y actuar en formas nuevas, contingentes e impre-
decibles que iba a figurar en el centro de la teoria politica madura
de Arendt. La paradoja es que la novedad totalitaria representaba
un asalto mortal contra la habilidad de actuar y pensar caracteristi-
ca del ser humano. En Crisis de Ia reptblica (1972), Arendt percibi6
que la idea de que la novedad en si, la originalidad, la revolucion,
es un valor en si mismo, es una nocion tipicamente moderna, ya
que corresponde a “la edad moderna, cuando bajo el nombre del
progreso la nocion del cambio en aras del cambio mismo hizo su
aparicion por primera vez” (Arendt, 1972, p. 78).

El nuevo fenémeno del totalitarismo demuestra, seglin Arendt,
las consecuencias autodestructivas de lo que ella llama “la sospecha
muy arraigada del hombre moderno de todo lo que no hizo ¢l mis-
mo”. Creyendo que “todo es posible”, los movimientos totalitarios
exigen poder ilimitado, lo cual deriva en una destruccion incom-
parable, sea de instituciones estables o de los individuos. “Uno no
debe olvidar”, escribe Arendt, que “solo un edificio puede tener
una estructura, pero que un movimiento s6lo puede tener una di-
reccion” (Arendt, 1985, p. 398). El sentido mismo de un movi-
miento es el de continuar moviéndose con cada vez mas impulso
hacia la meta propuesta por su ideologia. Las instituciones estatales
estables con claras estructuras de autoridad solo pueden impedir
este impulso (véase Villa, 2023, p. 43).

La falta total de limites hizo que el totalitarismo no solo ma-
tara, sino que, mediante el uso del terror total erradicara asimis-
mo toda individualidad, toda capacidad para la accion, toda espon-
taneidad. A diferencia de las tiranias que usaban la violencia para
limitar la oposicion, el totalitarismo llega a su climax cuando ya
no habia mas oposicion. La ideologia complementa el terror al eli-
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minar la capacidad de pensar entre los propios ejecutores, quienes
llevan a cabo el programa totalitario. Una ideologia en sentido es-
tricto consiste en desligarse totalmente de los limites de la reali-
dad. Es la realidad la que debe seguir a la ideologia, y no al revés.

Por supuesto, todo aquel que se dedique a la filosofia practica
sabe que ella misma opera en una direccion de ajuste que, segan
esta caracterizacion, podria parecer totalitaria, ya que el sentido
mismo de la filosofia practica, la ética o filosofia moral, la filosofia
politica y la filosofia del derecho, y tal vez también la filosofia de la
historia, consiste en cambiar el mundo o, tal vez, en dejarlo como
esta, pero siempre de acuerdo con lo que la mente desea hacer con
¢l. Sin embargo, incluso la filosofia practica debe partir de una ca-
racterizacion adecuada del mundo, al menos si es minimamente
sensata o razonable y no quiere convertirse en una mera ideologia.
Es precisamente porque los seres humanos tienen la posibilidad de
hacer lo que se les da la gana que deben ser conscientes de que la
realidad impone ciertos limites. En sus Epistolas (1.x.24) dice Ho-
racio: Naturam expellas furca, tamen usque recurrit, “Podés expulsar a
la naturaleza con un tenedor, pero ella siempre regresa”. La ideolo-
gla, en cambio, sea de clase o de raza, quiere ocupar el lugar de la
realidad: “las revoluciones comienzan por hacer encajar la realidad
en la Neolengua, y a partir de ese momento son atormentadas por
el miedo de que la realidad escape de su caja y devenga visible tal
como realmente es” (Scruton, 2015, p. 228).

Para resumir hasta aqui, la busqueda del poder total conduce a
la impotencia; la fe en que “todo es posible” conduce a la demos-
tracion de que “todo puede ser destruido”. El problema, precisa-
mente, es que, si los seres humanos deciden convertirse a si mis-
mos y a los demas en bestias, la naturaleza no los va a detener:
“Ninguna especie animal habria podido crear Auschwitz o el Gulag:
hay que ser un ser humano para mostrarse capaz de ello” (Castoria-
dis, 1994, p. 102).
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3. Un elemento del totalitarismo

Al abordar los “elementos” del totalitarismo segtin Arendt, fue
la experiencia ampliamente extendida de la “superfluidad” de algu-
nos seres humanos la que preparo el camino para la erradicacion
concertada de la individualidad humana, proceso que Arendt deno-
mino “mal radical” en una carta de 1951 a su mentor, Karl Jaspers
(Arendt & Jaspers, 1992, p. 166). La gente desplazada, desarraiga-
da, que ha perdido un mundo humano estable, no solo es victima
facil del terror, sino que la pérdida del mundo también dana la per-
cepcion de la realidad. Esta gente se muestra receptiva a ideolo-
glas que bien pueden ser insanas, pero bastante consistentes, y los
movimientos proveen una realidad alternativa. Todo lo cual derriba
las barreras institucionales y psicologicas que normalmente ponen
limites a lo que es posible.

Los dos grandes elementos del totalitarismo son el antisemitis-
mo y el imperialismo, que Corresponden, respectivamente, a dos
de las tres partes del libro. En un ensayo de 1944, Arendt expli-
ca que “el antisemitismo, en Europa al menos, ha sido descubier-
to como la mejor arma politica y no meramente demagogica del
imperialismo” (Arendt, 2007, p. 371). Cabe destacar que Arendt
no se ocupa de las historias particulares de Alemania o de Rusia;
tampoco se detiene en el papel de los grandes lideres como Hitler
o Stalin y su responsabilidad. Lo mismo ocurre con las fuentes in-
telectuales del totalitarismo: Arendt dice que “hay un abismo entre
los hombres de concepciones brillantes y simples y los hombres de
hechos brutales y bestialidad activa que ninguna explicacion inte-
lectual es capaz de cubrir” (Arendt, 1985, p. 183).

Quizas esto ayude a entender por qué Arendt adopto una posi-
cion especialmente benévola respecto de pensadores como Martin
Heidegger y Carl Schmitt y de su relacion con el nacionalsocialis-
mo. Por ejemplo, no es ninguna novedad que, en la edicion alema-
na del libro, Arendt sostuvo:

Carl Schmitt sin duda fue el hombre mas significativo en Alemania en
el ambito del derecho constitucional e internacional e hizo el esfuerzo
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mas grande por congraciarse con los nazis. No tuvo éxito; los nazis ra-
pidamente lo reemplazaron y lo dejaron de lado. (Arendt, 1958, p. 506)

Y en la edicion inglesa:

Es muy interesante el ejemplo del jurista Carl Schmitt, cuyas muy
ingeniosas teorias sobre el fin de la democracia y el gobierno legal
todavia son de lectura impresionante; tan tempranamente como a me-
diados de 1930 fue reemplazado por la propia marca nazi de teoricos
politicos y legales, como Hans Frank, quien luego seria gobernador de
Polonia. (Arendt, 1985, p. 339)

Si bien la relacion intelectual entre Arendt y Heidegger se

ha convertido en un tépico, la relacion entre el pensamiento de

Arendt y el de Schmitt ha sido comparativamente poco explorada.

En todo caso, no se suele tener suficientemente en cuenta la proxi-

midad entre ambos. Por ejemplo, una especialista en Arendt como

Margaret Canovan sostiene:

Mucho de la historia que [Arendt] cuenta es una narrativa de estructu-
ras perturbadas y gente desarraigada, que importa una pérdida masiva
del mundo humano de la civilizacion. Ya que para ser seres humanos
civilizados (no solamente miembros de la especie humana natural)
necesitamos habitar un mundo hecho por el hombre de estructuras
estables. Las necesitamos para que nos rodeen de leyes, nos confieran
derechos, nos den una posicion en la sociedad desde la cual pode-
mos formar y expresar opiniones, que nos permiten acceso al sentido
comun que viene con una realidad compartida. Arendt sostenia que
muchos de los reclutas de los movimientos totalitarios pertenecian a
las “masas”: gente desarraigada, desorientada que ya no tenian sentido
claro alguno de la realidad o auto-interés porque el mundo que habian
habitado habia sido destruido por los trastornos del desempleo, la in-
flacion, la guerra y la revolucion. (Canovan, 2000, p. 31)

A decir verdad, Canovan agrega que este panorama fue facili-

tado por la superfluidad humana que mencionamos antes y por la

ironia de que el nihilismo imperialista nacido en Europa termino
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siendo reimportado por la propia Europa, cuando los movimientos
de masas europeos buscaron emularlo entre o contra los europeos
(v. Canovan, 2000, p. 31). Sin embargo, la propia Canovan se pre-
gunta: “;Pero por qué fue tan facil para esa violencia encontrar vic-
timas a una escala tan masiva? ;Qué le paso a la tradicion europea
de proteger los derechos individuales? Arendt encuentra parte de
la respuesta en una experiencia diferente de ‘superfluidad’: la apa-
tridia” (Canovan, 2000, p. 31), literalmente statelessness. E1 ultimo
capitulo de la segunda parte sobre imperialismo de Los origenes del
totalitarismo, de hecho, se llama: “el declive del Estado nacion y el
fin de los derechos del hombre”.

Quienes hayan leido EI concepto de lo politico de Carl Schmitt,
sobre todo el nuevo prefacio de 1962, habran notado la confluen-
cia entre el jurista de Plettenberg y Hannah Arendt al respecto. Me
permito citarlo:

La porcion europea de la humanidad ha vivido hasta hace poco en una
¢poca cuyos conceptos juridicos han estado integramente acunados
desde el Estado, y que lo presuponen como modelo de la unidad po-
litica. La época de la estatalidad ahora toca a su fin. No vale la pena
desperdiciar mas palabras en ello. Termina asi toda una superestruc-
tura de conceptos referidos al Estado, erigida a lo largo de un trabajo
intelectual de cuatro siglos por una ciencia ‘europaceéntrica’ del de-
recho internacional y del Estado. El resultado es que el Estado como
el modelo de la unidad politica, el Estado como el portador del mas
asombroso de todos los monopolios, el de la decision politica, esa joya
de la forma europea y del racionalismo occidental, queda destronada.
(Schmitt, 1998, p. 40)

Para no caer en malentendidos, habria que aclarar que la ene-
mistad de clase o de raza que acompafa al totalitarismo —tal
como lo describe Arendt— es completamente diferente de la
enemistad constitutiva de lo politico segin Carl Schmitt. Cabe re-
cordar que Schmitt explica muy claramente que son aquellos que
niegan la autonomia de lo politico los que libran guerras “especial-
mente intensas e inhumanas, porque ellas, al trascender el ambito
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de lo politico, rebajan al enemigo simultaneamente en categorias
morales y otras, y hacen de ¢l un monstruo inhumano, que no solo
debe ser rechazado, sino definitivamente aniquilado, es decir no es
mds solamente un enemigo a ser repelido hasta sus_fronteras” (Schmitt,

1963, p. 37).
Ahora bien, como sefiala Jorge Dotti, todavia

prevalece casi indiscutida la idea de que las atrocidades del nazismo
fueron el efecto de la exageracion y distorsion irracionalista de prin-
cipios e ideas que estan presentes en la justificacion del Estado abso-
lutista y que fueron entendidos, por la filosofia alemana, y puestos en
practica, de Bismarck a Hitler, violando la racionalidad del liberalismo
anglosajon”. Sin embargo, la contraargumentacion schmittiana destaca
que en el origen de las atrocidades totalitarias esta precisamente el
fenomeno contrario, la liquidacion de la l6gica de la soberania y el so-
metimiento de lo publico estatal a los intereses de las distintas corpo-
raciones y naciones economicas, a las presiones de sectores y actores
politicos, culturales, religiosos, societales de variado tipo, que invocan
abstracciones universalistas para promocionar sus perspectivas parti-
cularistas. La hegemonia de las facciones que mejor han presentado sus
perspectivas antiestatales recurriendo a conceptos universales nove-
dosos y adecuados a las sociedades de masas, en la situacion potencial-
mente explosiva de la posguerra, ha llevado a conflictos incontenibles,
a la guerra total simultaneamente nacional e internacional, militar y
civil, criminalizadora del adversario al reducirlo a enemigo del género
humano y, como tal, indigno de todo respeto. Una conflictividad libe-
rada de las delimitaciones internacionalistas clasicas, teorizadas por el
Ius Publicum Europaeum (Dotti, 2009, pp. 69—70).

Arendt quizas objetaria que, si bien coincide con el diagnostico
de Schmitt o, si se quiere, con la elegia schmittiana de la Edad de
Oro de la estatalidad, la gran diferencia entre ellos consiste en que,
para Arendt, el imperialismo es el resultado del paroxismo de la
estatalidad, mientras que, para Schmitt, el nuevo orden de la tie-
rra habia permitido la Edad de Oro del ius publicum europaeum. Sin
embargo, el propio pluralismo externo schmittiano que se opone
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al universalismo politico al defender la idea de que el mundo es un
pluriverso, podria ser un antidoto contra el imperialismo, que en
sl mismo es incompatible con la autonomia de lo politico (véase
Schmitt, 1963, p. 55).

Un segundo punto de encuentro entre Arendt y Schmitt es la
idea arendtiana de que el totalitarismo no es una plaga que des-
ciende sobre la humanidad desde una fuente externa. En realidad,
como dice Canovan, la plaga totalitaria fue autoinfligida, el resul-
tado de acciones humanas y procesos que ellas activaron, y parte
de la historia que ella narra es un cuento clasico de hubris seguido
de némesis, ya que la bsqueda del poder total conduce a la des-
truccion. Mientras que los regimenes totalitarios fueron aconteci-
mientos excepcionales, para Arendt constituyeron el ejemplo mas
extremo de un fenémeno alarmantemente comln en el mundo
moderno: los hombres pusieron en marcha procesos destructivos
y, en lugar de tratar de controlarlos, hicieron todo lo posible por
acelerarlos. Los ejemplos mas obviamente peligrosos son los rela-
cionados con la ciencia y la tecnologia. Los humanistas optimistas
suponen que lo que se obtiene de estos desarrollos es un aumento
del poder humano colectivo. Pero esto supone confundir la accion
con la fabricacion y pasar por alto la importancia de la pluralidad
humana, que implica que no existe un sujeto colectivo, una «hu-
manidad», capaz de ejercer ese poder (Canovan, 2000, p. 35).

De esto trata, precisamente, La condicién humana de Arendt.
Pero, nuevamente, los lectores de EI concepto de lo politico recor-
daran su seccion VII, en la que Schmitt describe los peligros del
idealismo o del optimismo antropologico. Todo El concepto de lo
politico constituye una denuncia de la Revolucion prometeica. En
Etica estatal y Estado pluralista, escrito casi al mismo tiempo que EI
concepto de lo politico, Schmitt muestra claramente la distincion an-
tropologica que subyace a la antinomia entre el Estado y la Revo-
luciéon. Mientras que Marx termina su tesis doctoral sosteniendo
que “Prometeo es el mas grande santo y martir en el calendario
filosofico” (cit. en Dotti, 2011, p. 133), para Schmitt, en cambio,
el Estado, es “como la mitica aguila de Zeus, que se alimenta de
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las entrafias de Prometeo” (Schmitt, 1994, p. 160). En cuanto a la
inexistencia de un sujeto colectivo “humanidad”, basta con recor-
dar la parafrasis que hace Schmitt en la seccion VI del ensayo sobre
lo politico: “Quien dice humanidad quiere engafiar”. Y hablando
de la aceleracion, Schmitt conjura en El nomos de la tierra (véase
Schmitt, 1950, p. 29) y en su Teologia politica II (v. Schmitt, 1990,
p- 81) la idea paulina del katejdn, el que retiene o retarda la llegada
del Anticristo, para tratar de desacelerar el proceso moderno, si
tenemos suerte.

Alguien podria objetar nuevamente que si bien Arendt y Schmitt
confluyen en su elegia de la Edad de Oro estatal, sus posiciones
divergen claramente en relacion con el nacionalismo. Las criticas
de Schmitt al universalismo o cosmopolitismo lo ubican claramente
del lado particularista del espectro politico en lo que respecta al
espacio. Sin embargo, el pensamiento politico de Schmitt tampoco
puede considerarse, sin mas, chauvinista. S6lo para dar una idea,
cabe recordar que incluso en 1938 Schmitt publica una monogra-
fia sobre Hobbes en la que termina identificandose con ¢él, a pesar
de que Hobbes era un extranjero e Inglaterra estaba a punto de
convertirse en enemigo declarado de Alemania. Ademas, por ejem-
plo, en 1941 da una conferencia sobre la importancia de los legistas
franceses en la jurisprudencia europea (véase Schmitt, 1995, pp.
184-217).

Por su parte, si bien Arendt parece adherirse al nacionalismo
cuando sostiene que “la libertad en un sentido positivo es posible
solamente entre iguales, y la igualdad misma no es en absoluto un
principio universalmente valido sino [...] aplicable solamente con
limitaciones e incluso dentro de limites espaciales” (Arendt, 2006,
p- 267), sin embargo para Arendt el atractivo del nacionalismo,
“este una vez gran y revolucionario principio de la organizacion
nacional de los pueblos”, queda reducido a su habitat y época natu-
rales. Segun Arendt, el nacionalismo se convierte en una fuerza del
mal cuando cambian las circunstancias politicas, es decir, cuando
“ya no pudo garantizar la verdadera soberania del pueblo dentro de
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las fronteras o establecer una justa relacion entre diferentes pue-
blos mas alla de las fronteras nacionales” (Arendt, 2007, p. 352).

4. Arendt, antisemitismo y sionismo:
una lectura politica

Precisamente por eso, el pensamiento politico de Arendt es
bastante critico con el sionismo. Si bien de joven, sobre todo du-
rante la Segunda Guerra Mundial, participo en el movimiento sio-
nista, una vez que este comenzo a cobrar forma hasta culminar en
la creacion del Estado de Israel, Arendt manifesto sus diferencias
con el sionismo, debido en gran medida a sus raices nacionalistas.
Arendt presenta el sionismo como una concepcion politica deci-
mononica y obsoleta. Si bien el nacionalismo, entendido como un
discurso que aboga por la autodeterminacion, la emancipacion y
la libertad de los pueblos, servia en el siglo XIX a la causa de los
pueblos oprimidos, a partir del siglo XX se convierte en un ana-
cronismo. Arendt crefa que la idea misma del Estado-nacion se
habia convertido en un anacronismo. El sionismo, segin Arendt,
muestra entonces su caracter inoportuno: comienza a exigir un
Estado cuando la idea misma de soberania nacional se habia con-
vertido en una farsa, cuando el Estado-nacion habia comenzado su
declive debido a que el Estado se habia apartado de la soberania de
los pueblos.

Dado que las dudas de Arendt sobre el sionismo fueron expre-
sadas antes de que el sionismo asegurara su propio Estado, y mas
de cuatro décadas antes de que el fin de la Guerra Fria diera un
impetu dramatico al principio del Estado-nacion, Ronald Beiner
senala con razon que, si bien Arendt se refiere al caracter perece-
dero del sionismo, retrospectivamente dificilmente podamos evi-
tar la conclusion de que las propias creencias de Arendt sobre el
sionismo fueron tanto o mas perecederas que su propio rechazo
del Estado-nacion (véase Beiner, 2000).

Como la primera de las tres partes de Los origenes del totalita-
rismo esta dedicada al antisemitismo, quisiera detenerme en la si-
guiente opinion, que aparece en el prefacio de Arendt a la primera
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parte del libro, que, a primera vista, resulta dificil de reconciliar
con el libro en el que aparece: “La tnica consecuencia directa, no
adulterada de los movimientos antisemitas decimononicos no fue
el nazismo sino, por el contrario, el sionismo, que, al menos en su
forma ideolbgica occidental, fue una especie de contra-ideologia,
la “respuesta” al antisemitismo” (Arendt, 1985, p. xv). La primera
parte del libro sobre el antisemitismo termina asimismo con la si-
guiente declaracion: “El solo resultado visible [del antisemitismol]
fue que dio a luz al movimiento sionista, la sola respuesta politica
al antisemitismo que los judios han encontrado y sola ideologia en
la cual ellos han tomado seriamente una hostilidad que los ubicaria
en el centro de los eventos del mundo” (Arendt, 1985, p. 120).
Y en el indice tematico del libro el sionismo aparece como “mo-
vimiento antisemita” (Arendt, 1985, p. 527). Tal vez para evitar
confusiones Arendt casi inmediatamente a continuacion distingue
entre el antisemitismo pretotalitario (que yo llamaria “linea funda-
dora”) y el totalitario, ya que de otro modo la primera parte de su
libro hubiera perdido todo sentido.

Sin embargo, la asociacion entre el antisemitismo y el sionismo,
que aparentemente explica el rechazo de Arendt al sionismo—par-
cial, pero rechazo al fin—, no trae necesariamente tan malas noti-
cias para el sionismo como podrl'a parecer a primera vista.

En el ensayo de 1944, “Sionismo reconsiderado”, Arendt la-
menta el triunfo del sionismo politico dentro de la Organizacion
Mundial Sionista, es decir, la posicion que ya defendia la creacion
de un Estado judio en lo que hasta ese entonces era el mandato bri-
tanico en Palestina. “La verdad de la cuestion”, dice Arendt, “es que
la ideologia sionista, en la version de Herzl, tenia una tendencia
definitiva hacia lo que luego serfa conocido como actitudes revisio-
nistas [...]” (Arendt, 2007, p. 346).

Aunque Arendt reconocia que el revisionismo sionista podia
atraer la simpatia de “los elementos mas honestos e idealistas de la
juderia”, estaba, sin embargo, muy preocupada porque, segin ella,
los sionistas habian hecho todo lo posible para “crear ese insoluble
‘conflicto tragico’ [entre arabes y judios] que solo puede ser finaliza-
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do a través del corte del nudo gordiano”. El rechazo de Arendt a la
posicion revisionista era, en primer lugar, prudencial, por asi decir:
“Serfa ciertamente muy ingenuo creer que tal corte [del nudo gor-
diano] iba a ser ventajoso para los judios, ni hay razones para asumir
que resultarfa en una solucion duradera”. Ni siquiera una mayoria ju-
dia en el mandato de Palestina iba a cambiar la situacion, ya que “los
judios deben o bien pedir proteccion de un poder externo contra sus
vecinos o llegar a un acuerdo para trabajar juntos con sus vecinos”
(Arendt, 2007, p. 344). Arendt crefa que era imposible que un Esta-
do judio sobreviviera rodeado de tantos enemigos.

Arendt también miraba con bastante recelo la nueva actitud del
sionismo, particularmente el revisionista, como resultado del Ho-
locausto: “Lo que los sobrevivientes quieren ahora sobre todo es el
derecho a morir con dignidad: en caso de ataque, con armas en sus
manos. Se ha ido, probablemente para siempre, el interés principal
del pueblo judio durante siglos: sobrevivir a cualquier precio. En
cambio, encontramos algo esencialmente nuevo entre los judios, el
deseo por la dignidad a cualquier precio” (Arendt, 2007, p. 386).

Ella también sospechaba de la eventual ayuda que Gran Bretana
podria darle a Israel. Por eso sostenia que:

Dado que el suyo era un movimiento nacional, los sionistas solo po-
dian pensar en términos nacionales, aparentemente sin ser conscientes
del hecho de que el imperialismo era una fuerza destructora de la na-
cion, y por lo tanto, para un pueblo pequefio, era casi suicida tratar de
convertirse en su aliado. Tampoco se han dado cuenta todavia de que
la proteccion por estos intereses apoya a un pueblo del mismo modo
que la soga apoya al ahorcamiento. (...). Es bastante dificil ver que
interés nacional, y no imperial, podria tener Inglaterra en Cercano
Oriente—aunque nunca ha sido dificil predecir eso—; hasta que al-
cancemos la dicha de los tiempos mesianicos, una alianza entre un le6n
y un cordero puede tener desastrosas consecuencias para el cordero.
(Arendt, 2007, p. 364)

En cuanto a la influencia antisemita que Arendt detecta en el
sionismo, por ejemplo, Arendt recuerda que Herzl le tenia bastan-
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te simpatia al antisemitismo (Arendt, 2007, p. 376; Rosler, 2025),
para ella esto es un problema fundamentalmente porque el anti-
semitismo linea fundadora adolece de los mismos problemas que
el nacionalismo. De hecho, los propios antisemitas linea fundadora
deseaban la creacion de un Estado judio.

Para resumir, tanto el nacionalismo como el antisemitismo —
al menos el pretotalitario o linea fundadora— pueden entender-
se como sucedaneos del razonamiento politico. Por razonamien-
to politico me refiero a aquel que reconoce que toda comunidad
genuinamente politica se forma o incluye por exclusion (véase
Rosler, 2023; Rosler, 2024). No existen comunidades politicas
all-inclusive. Aunque esto pudiera sonar incluso totalitario, habria
que recordar que quienes defienden comunidades politicas all-in-
clusive tampoco desean incluir al totalitarismo, lo cual confirma la
imposibilidad de una comunidad politica all-inclusive. En cambio,
lo que Schmitt llamaba “liberalismo” —y que tal vez hoy caiga bajo
la descripcion de “progresismo”— niega el razonamiento politico,
ya que, en el fondo, insiste en que los seres humanos no necesitan
autoridades para resolver sus conflictos (es decir, es anarquista);
precisamente por eso, tampoco requieren violencia institucionali-
zada en la forma del Estado (es decir, es pacifista) y, finalmente,
por eso mismo, tampoco desean comunidades politicas particula-
res, sino que aspiran a ser incluidas en una sola y literal cosmopolis
(es decir, es cosmopolita).

El pensamiento de Theodor Herzl, en cambio, representa el salto
del pensamiento judio desde la negacion de lo politico hacia la adop-
cion de un pensamiento tipicamente politico. Esto ocurri6é cuando
Herzl entendi6 que, como cualquier otro pueblo, el judio podria te-
ner enemigos, y que dicha enemistad no era un resabio medieval, un
remanente de las “asi llamada Edad Oscura” (Arendt, 2007, p. 379)
que iba a ser superada por la Ilustracion, sino una condicion estruc-
tural que iba a ser bienvenida incluso por la Ilustracion.

Arendt, por su parte, si bien inst6 a los judios a que dejaran
atras su posicion pasiva ante el mundo y a que tomaran la decision
de actuar politicamente (lo cual incluye la autodeterminacion),
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sostenia, desde su concepcion del razonamiento politico, que era
posible evitar o circundar la naturaleza excluyente de lo politi-
co. En un ensayo de 1944 sobre el sionismo, Arendt crefa que “el
problema que surge otra vez de como organizarse politicamente
sera resuelto adoptando o bien la forma de los imperios o la for-
ma de las federaciones. La segunda le darfa al pueblo judio, junto
con otros pueblos pequenos, una chance razonable de sobrevivir”
(Arendt, 2007, p. 371). Dado que el imperio queda descartado
porque, como vimos, Arendt crefa que era incompatible con toda
forma de particularismo, la tnica opcién posible era una federa-
cion de Estados o un Estado binacional.

En 1948 Arendt defiende la propuesta del Estado federado para
resolver el conflicto arabe-israeli porque la considera “mucho mas
realista” que la particion de Palestina en dos Estados, ya que esta
tltima “a luz de las realidades politicas, militares y geograficas fue
siempre una ilusion [wishful thinking]”. El Estado federado, ademas
“podria ser el trampolin natural para toda estructura federada mas
grande en Cercano Oriente y el area mediterranea” (Arendt, 2007,
p- 400). En 1950 Arendst insiste en que “la Gnica alternativa a la bal-
canizacion es una federacion regional”. Esta federacion tiene la “gran
ventaja de que abarcaria mas que los dos pueblos, judio y arabes, y de
este modo eliminaria los miedos judios de ser superados en niimero
por los arabes” (Arendt, 2007, p. 446). Arendt agrega: “Al igual que
el acuerdo del Benelux fue la primera senal esperanzadora para una
federacion eventual de Europa, del mismo modo el establecimien-
to de un acuerdo duradero entre dos de los pueblos del Cercano
Oriente sobre cuestiones de defensa, politica exterior y desarrollo
economico podria servir como un modelo para toda la region”. In-
cluso, Arendt cree que la “constitucion de Estados Unidos de Améri-
ca [puede] servir como modelo de la futura constitucion del nuevo
Estado” (Arendt, 2007, p. 447).

Sin embargo, si en 1948 o 1950 el realismo se inclinaba por
un Estado tnico federado y el sionismo era solo una expresion de
deseos, da toda la impresion de que, a juzgar por lo que efectiva-
mente ocurrio, el realismo y la expresion de deseos han experi-
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mentado un verdadero quiasmo o, en todo caso, han cambiado de
bando: el sionismo representa al realismo y el Estado binacional o
federado es una expresion de deseos.

En todo caso, Arendt no tiene en cuenta un hecho que para
Schmitt era determinante: toda comunidad politica descansa sobre
cierta homogeneidad espiritual (Schmitt, 1963, p. 87), de mane-
ra que todos los desacuerdos internos estan relativizados gracias a
la homogeneidad cultural y la unidad de la nacion y, por lo tanto,
solo representan “diferencias de opinion, no un agrupamiento ami-
go-enemigo” (Schmitt, 1954, p. 322).

Por ejemplo, Schmitt explica que la Sociedad de las Naciones—
la antecesora de las Naciones Unidas—en realidad tampoco es una
verdadera “Liga” o “Federacion”, ya que toda federacion genuina su-
pone un minimo de homogeneidad (Gleichartigkeit) (Schmitt, 2005,
p- 86). En su ensayo Legalidad y legitimidad, en donde denuncia el
peligro del nazismo, una de las variantes totalitarias (v.g., Schmitt,
1932, pp. 50-51), Schmitt advierte que el “método de la construc-
cion de la voluntad a traves de la simple determinacion de la mayoria
es sensato y soportable cuando puede presuponerse una homogenei-
dad [Gleichartigkeit] sustancial de todo el pueblo”. En toda democra-
cia, “en virtud de la homogeneidad en todo el pueblo, en lo esencial
todos quieren lo mismo de la misma forma”. El punto de Schmitt
es que si falta esta homogeneidad en lo esencial, todo se vuelve una
cuestion de “puras determinaciones aritméticas de mayorias”. En lu-
gar de ser una verdadera “neutralidad y objetividad”, el orden poli-
tico se vuelve “la violacion cuantitativamente mayor o menor de las
minorias superadas electoralmente por las mayorias y de ese modo
sometidas” (Schmitt, 1932, p. 31). De ahi que, si bien el nazismo ha-
cla bastante énfasis en la idea de homogeneidad, se trata de un re-
quisito de toda organizacion politica, como por ejemplo aquella que
decide combatir al nazismo.

Los partidarios de la Union Europea, como por ejemplo el ju-
rista italiano Gustavo Zagrebelsky, suclen defender una vision de la
politica que “no es la de la relacién de exclusion e imposicion por
la fuerza (en el sentido del amigo-enemigo hobbesiano y schmittia-
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no), sino la inclusion de la integracion a través de la red de valores
y procedimientos comunicativos” (Zagrebelsky, 1995, pp. 14—15).
Sin embargo, Zagrebelsky expresa nuevamente un deseo antes que
un argumento superador. Zagrebelsky mismo habla de la “organi-
zacion de una autoridad y de una union europeas” (Zagrebelsky,
1995, p. 14), con lo cual quienes estén en desacuerdo con dicha
autoridad tendran que obedecerla de todos modos y ademas quie-
nes no sean europeos precisamente estan excluidos de la misma.
Como dice el propio Zagrebelsky citando EI concepto de Io po-
litico de Carl Schmitt, si bien hace tiempo que se ha compuesto la
oracion finebre del ius publicum europaeum en relacion con la sobe-
rania de los Estados europeos, por otro lado, lo politico—enten-
dido como la distincion amigo-enemigo—mno ha muerto. Si bien
Zagrebelsky defiende una dogmatica “liquida” correspondiente a
“la ciencia de una Constitucion pluralista”, esta misma ciencia debe

>

adoptar la “dureza de un concepto constitucional ‘combatiente”

»

, ‘rigurosa y
decididamente contra las agresiones de sus enemigos” (Zagrebels-

para defender “la pluralidad de valores y principios

ky, 1995, p. 17). Europa, por lo tanto, también tiene enemigos y, si
Europa no contiene cierta homogeneidad es imposible que subsista
como una unidad politica.

En cuanto a los Estados Unidos, que Arendt asimismo invoca
en defensa de la federacion en Cercano Oriente, las reglas de la
unidad politica se aplican también a ellos. Resulta evidente que no
es un régimen all-inclusive. El lema nacional de los Estados Unidos
es el de toda unidad politica en general: e pluribus unum (“a partir
de muchos uno”). Como decia Carl Schmitt en 1923, “también el
Estado mas democratico, digamos los Estados Unidos de Nortea-
mérica, esta muy lejos de dejar participar a los extranjeros en su
poder o su riqueza. Hasta ahora no se ha dado democracia alguna
que no haya conocido el concepto de extranjero y haya realizado la
igualdad de todos los seres humanos” (Schmitt, 1926, p. 16).

Por otro lado, “la tradicion de los derechos y libertades indi-
viduales surgi6 solo en Estados nacionales, y algunos teéricos po-
liticos han sugerido que el Estado nacional es el tmico ambito en
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el cual las instituciones libres pueden ser estables” (Hazony, 2018,
p- 136). Por ejemplo, en sus Consideraciones sobre el gobierno repre-
sentativo, John Stuart Mill sostiene que “una condicion necesaria
de las instituciones libres es que las fronteras del gobierno coinci-
dan en lo principal con las de las nacionalidades” (cit. en Hazony,
2018, p. 136). Esta era precisamente la queja del liberal italiano
Mazzini contra el cosmopolitismo francés: “Ellos no destruyen las
nacionalidades, las confiscan en beneficio de una sola; todos tienen
un pueblo elegido, un pueblo-Napoleon; y todas sus negaciones
cubren en el fondo una nacionalidad invasora” (cit. en Bertier de
Sauvigny, 1970, p. 160, n. 32). En realidad, el “nacimiento de la
nacion fue obra del liberalismo” (Maschke, 2012, pp. 81, 84).

En su libro The Lions’ Den, Susie Linfield advierte que “los escritos
de Arendt sobre Israel son una advertencia... contra la imposicion
de teorias politicas abstractas, incluso brillantes, a un problema po-
litico distinto” (Linfield, 2019, p. 18). Dado que la propia Arendt
valoraba la capacidad de juicio por sobre todas las cosas, sobre todo
en cuestiones politicas, e insistia en que habia que vivir en el mundo
“tal como sucedia que era, sin ilusiones” y denunciaba a los teori-
cos politicos que se arriesgaban a caer en la abstraccion indtil si se
alejaban de la realidad, cuando se trataba del conflicto arabe-israeli
Arendt tendfa a refugiarse en el sentimentalismo y las construc-
ciones magicas caracteristicas de la gran mayoria de los judios ale-
manes. Linfield explica que “una fuente mayor de los fracasos de
Arendt” como pensadora politica se debe a que oscilaba entre el
miedo al Estado y el miedo a la falta de Estado (statelessness) (véase
Linfield, 2019, p. 44). Arendt temia que todo Estado podia conver-
tirse en el Tercer Reich, pero eso se debia a que tenia una idea muy
romantica de los parias, es decir de los individuos sin Estado, que
los convertia automaticamente en sabios éticos.

Carl Schmitt, en cambio, fue mucho mas comprensivo que
Hannah Arendt respecto de la creacion del Estado judio. En reali-
dad, se trata de un caso de aplicacion de la autonomia de lo politi-
co. Durante su vejez “Schmitt habia hecho finalmente las paces con
los judios porque desde que ellos ‘obtuvieron un pedazo de tierra
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bajo sus pies y poseyeron su propio Estado, ellos empezaron a
comportarse como cualquier otra nacion’” (Linder, 2016, p. 165).
De hecho, bastante antes de haber llegado a la vejez, mientras
corregia en 1932 las pruebas de galera de la segunda edicion de
El concepto de lo politico, Schmitt le contaba a Ludwig Feuchtwan-
ger: “las mejores expresiones de aprobacion al Concepto de Io politico
las he recibido de los sionistas” (Schmitt & Feuchtwanger, 2007,
p- 353).Y en 1927, en una carta a Carl Muth (editor de la revista
Hochland, que pertenecia a la vanguardia del catolicismo intelectual)
Schmitt explica: “Justamente, los sionistas han respondido de for-
ma especialmente animada a mi ensayo EI concepto de lo politico, por
ejemplo, Fritz Bernstein, el autor de Antisemitismo como_fenomeno
grupal...” (Schmitt, como se cito en Tommissen, 1998, p. 147). No
hacia falta explicarle a Schmitt que un mundo sin enemistad o ex-
clusion es un mundo sin politica (véase Schmitt, 1963, p. 35).

5. Conclusion

Me imagino que, a esta altura, tanto los arendt6logos como
los schmittologos, para no hablar de los arendtianos y de los
schmittianos, deben albergar no pocas dudas acerca de la conexion
establecida entre el pensamiento de Arendt y el de Schmitt. Me
veo obligado, entonces, a aclarar que mi intencion no ha sido sos-
tener que Arendt y Schmitt se encuentran del mismo lado. Por el
contrario, grandes diferencias subsisten entre ambos. Mi tnico in-
terés ha sido mostrar que, a pesar de lo que se suele creer a prime-
ra vista, Arendt comparte la admiracion de Schmitt por el Estado
moderno y lo ubica a este altimo claramente en las antipodas del
totalitarismo.
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RESUMEN

Este capitulo parte de las anotaciones marginales y notas con-
servadas en los Hannah Arendt Papers para reconstruir un dialogo
oculto entre Hannah Arendt y Carl Schmitt en torno al proble-
ma de la soberania popular. Arendt reconoce a Schmitt como el
“defensor mas capaz de la soberania”, y su obra puede interpre-
tarse como una de las respuestas mas solidas a la teologia politica
schmittiana. Ambos pensadores comparten un diagnostico funda-
mental: la pérdida de autoridad en la modernidad, aunque la rela-
cionan con experiencias historicas diferentes. Mientras Schmitt la
vincula con la crisis del parlamentarismo en la Alemania de Wei-
mar, Arendt la relaciona con el surgimiento del totalitarismo en
Europa. Ademas, sus posiciones opuestas sobre la soberania parten
de una misma constatacion: la soberania popular, concebida como
la sustitucion moderna de las formas tradicionales de autoridad y
como fundamento democratico de las constituciones modernas,
no puede convertirse en una fuente efectiva de legitimidad politi-
ca. Schmitt busca resolver este problema mediante una teoria de-
cisionista de la soberania basada en la teologia politica. Arendt, en
cambio, sostiene que, para evitar reproducir el mismo gesto auto-
ritario, es necesario extraer consecuencias mas radicales de la se-
cularizacion del ambito politico.

Palabras clave: Hannah Arendt; Carl Schmitt; soberania po-
pular; autoridad; teologia politica; secularizacion; democracia

ABSTRACT

This chapter draws on marginal notes and annotations preser-
ved in the Hannah Arendt Papers to reconstruct a hidden dialogue
between Hannah Arendt and Carl Schmitt concerning the problem
of popular sovereignty. Arendt identifies Schmitt as the “most able
defender of sovereignty,” and her work can be read as one of the
strongest responses to Schmitt’s political theology. Both thinkers
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share a fundamental diagnosis: the loss of authority in moderni-
ty, although they connect this loss to different historical experien-
ces. Schmitt relates it to the crisis of parliamentarism in Weimar
Germany, whereas Arendt links it to the rise of totalitarianism in
Europe. Moreover, their radically different approaches to sove-
reignty emerge from the same observation: popular sovereignty,
understood as the modern replacement for traditional forms of
authority and as the foundation intended to give modern constitu-
tions a democratic origin and legitimacy, cannot become an effec-
tive source of political legitimacy. Schmitt seeks an alternative in
a decisionist theory of sovereignty grounded in political theology.
Arendt, by contrast, argues that avoiding the repetition of the same
authoritarian gesture requires drawing more radical consequences
from the secularization of the political realm.

Keywords: Hannah Arendt; Carl Schmitt; popular sovereign-
ty; authority; political theology; secularization; democracy

1. Schmitt, adversario oculto de Arendt

Recurrir a Hannah Arendt para analizar la recepcion de la obra
de Carl Schmitt puede resultar todavia sorprendente para algu-
nos lectores. En sus escritos, Arendt apenas menciona a Schmitt
en unas pocas notas al pie; en ningin momento desarrolla de ma-
nera explicita y extensa un dialogo con su pensamiento, ni ofrece
indicios claros de que ¢l haya sido una influencia relevante en la
formacion de sus propias ideas. De hecho, para algunos estudio-
sos, incluso podria parecer una provocacion afirmar que existe una
verdadera recepcion de Schmitt en la obra de Arendt, dada la pro-
funda diferencia entre las experiencias historicas que marcaron la
vida y el pensamiento de ambos contemporaneos (Scheuerman,
1997, pp. 141-161). Con el ascenso del nacionalsocialismo en Ale-
mania, Arendt, al igual que otros judios en Europa, fue despojada
de su ciudadania y obligada a vivir en el exilio como una persona
“apatrida”; primero en Francia y luego en Estados Unidos. Arendt
arriesgd su propia vida al ayudar a otros judios y a opositores del
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fascismo a obtener documentacion necesaria y facilitar su salida de
Alemania. Mas tarde, dedico su trayectoria intelectual a compren-
der las condiciones que hicieron posible la experiencia totalitaria
en Europa, especialmente a través de sus obras Los origenes del tota-
litarismo y Eichmann en Jerusalén.

Sabemos, por su correspondencia privada, que Schmitt leyo
atentamente esta obra. En una carta dirigida a Ernst Forsthoff afir-
ma: “Cuando lei Eichmann in Jerusalem de Hannah Arendt, estuve a
punto de escribir algo al respecto. El libro es tan estimulante que
me dejo enfermo un par de semanas...” (Schmitt, 1966, como
se cito en Mulignug et al., 2007, p. 198; véase también Plaetzer,
2023, pp. 270—-297). Sin embargo, Schmitt apoy6 a los nazis una
vez que estos llegaron al poder y llegd a ser considerado el “juris-
ta de la corona” del Tercer Reich y, en palabras de Arendt (1975),
“uno de los mas entusiastas partidarios de Hitler”, aunque “los na-
zis no estaban demasiado interesados” en él*. Ha existido un am-
plio debate sobre las razones que llevaron a Schmitt a apoyar al
Partido Nazi y sobre el grado de conviccion ideologica que real-
mente tenia, especialmente si se consideran sus comentarios bas-
tante criticos hacia el nazismo hasta 1933. (Balakrishnan, 2005, pp.
174—175; Mehring, 2009, pp. 301-302). Con todo, su antisemitis-
mo declarado y su defensa de estructuras politicas autoritarias son
innegables. Segan Arendt (2005), Schmitt hizo “todo lo posible por
proveer a los nazis de ideas y técnicas” (p. 249).

Aun asi, al examinar con mayor detenimiento la presencia de
Schmitt en los margenes y entre lineas del pensamiento de Arendt,
queda claro que Arendt consideraba a Schmitt un adversario inte-
lectual que debia tomarse en serio. En el contexto de sus inves-
tigaciones para Los origenes del totalitarismo, Arendt analiza dete-
nidamente el ensayo de Schmitt “Estado, Movimiento, Pueblo” (Staat,

4 Véase Hannah Arendt, Hannah Arendt Papers: Speeches and Writings File, -1975;
Essays and lectures; “Truth and Politics,” essay and lectures, 1964 to 1966; Other drafts;
3 of 4. - 1975, 1923, Manuscript/Mixed Material, Library of Congress, https:/ /www.
loc.gov/item/mss1105601321/ (consulta: 22 de abril de 2025), n. 2 (tachado en ¢l

original).
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Bewegung, Yolk) de 1935 e incluso incluye esta obra dentro de su
programa de ensefianza en la Universidad de California, Berkeley.
El Syllabus de su curso muestra que Arendt ley6 la obra de Schmitt
para su seminario sobre “Ideologias” en 1955, y a partir de cartas
conservadas en los archivos parece que ¢l también fue una figura
central en algunos de sus otros cursos’. Existen varios momentos
en la obra de Arendt donde la influencia de Schmitt se vuelve evi-
dente, y esto ha sido objeto de numerosos debates académicos. Por
ejemplo, el analisis de Arendt sobre las condiciones politicas que
hicieron posible el totalitarismo europeo recuerda el diagnostico
de Schmitt seglin el cual, en la politica del siglo XX, el movimien-
to politico habia llegado a sustituir la estructura tradicional de los
partidos parlamentarios dentro del Estado-nacion (Sluga, 2012,
pp- 155-169).

Anna Jurkevics, ademas, utiliza las numerosas anotaciones al
margen encontradas en los ejemplares personales de Arendt de El
nomos de la Tierra de Schmitt para demostrar que “Arendt elaboro,
aunque nunca publico, una critica coherente y profunda de la in-
terpretacion geopolitica y del derecho internacional desarrollada
por Schmitt” (p. 346). Los paralelismos entre el uso que Arendt y
Schmitt hacen del concepto griego de nomos, sehalados por Jurke-
vics, han despertado un gran interés dentro de los estudios sobre
Arendt. Hans Sluga ofrece una vision general con ejemplos, entre
ellos que Arendt, en La condicién humana, utiliza la comprension
schmittiana del origen del derecho expuesta en EI nomos de la Tierra
como una linea divisoria que establece limites entre comunidades
y espacios domésticos. Ambos recurren al término griego nomos,
derivado de nemein, que significa “distribuir, poseer (lo que se ha
distribuido) y habitar” (Arendt, 1998, p. 92).° En una nota al pie
de Los origenes del totalitarismo (2019), Arendt afirma que las “muy

5 Véase Hannah Arendt, Hannah Arendt Papers: Subject File, -1975; Courses; University
of California, Berkeley, Calif.; Ideologies, seminar, 1955; 1 of 2. - 1975, 1949,
Manuscript/Mixed Material, Library of Congress, https://www.loc.gov/item/
mss1105600990/ (consulta: 22 de abril de 2025).

6  Véanse también Sluga (2012, p. 159); Lindahl (2006, pp. 881-901); Volk (2010, pp.
759-779); y Chryssostalis (2013, pp. 158—184).
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ingeniosas teorfas [de Schmitt] acerca del final de la democracia y
del gobierno legal todavia constituyen una lectura interesante” (p.
472 n. 65). Hasta qué punto Schmitt llamo la atencion de Arendt
se observa en los numerosos subrayados y los comentarios margi-
nales, a menudo sarcasticos, que aparecen en los margenes de sus
ediciones personales de las obras de Schmitt, acompanados por pa-
ginas enteras de notas y restmenes conservados en el Bard College
y en la Biblioteca del Congreso.

Considerando todo esto, no resulta completamente claro
por qué Arendt decidié no enfrentarse directamente a la obra de
Schmitt en sus propios escritos. ;Quizas se neg6 a darle una pla-
taforma a unas ideas que, seglin ella, debian ser rechazadas abso-
lutamente? ;O simplemente consider6 innecesario hacerlo porque
Schmitt todavia era poco conocido entre sus estudiantes y lectores
estadounidenses?’ En cualquier caso, y como sefiala Sluga (2012,
p- 4), “no podemos dejar de notar que las referencias y alusiones
a Schmitt aparecen dispersas a lo largo de la obra de Arendt”, ade-
mas, dado la gran influencia que Schmitt tenfa en la tradicion aca-
démica alemana, era inevitable que estuviera dentro del horizonte
intelectual de Arendt. Andreas Kalyvas (2008) sostiene, igualmen-
te, que las “escasas, dispersas observaciones sobre Schmitt” apun-
tan a “algo mas que un interés accidental” por sus teorifas (p. 194),
y William E. Scheuerman coincide en que Arendt debia conocer
“los rasgos fundamentales del pensamiento politico y juridico de
Schmitt” y menciona a Waldemar Gurian como un vinculo intelec-
tual comim, lo que lo lleva a concluir que es “dificil evitar imaginar
que Gurian y Arendt discutieron sobre Schmitt y sus ideas, espe-
cialmente a la luz de la complicidad de Schmitt en los horrores del
nazismo” (Scheuerman, 1997, p. 142 n. 2).

7 Asilo sugiere una pregunta sobre las influencias intelectuales de Arendt formulada en el
contexto de una solicitud de entrevista a The Cornell Daily Sun: “Recuerdo que usted
mencion6 a Carl Schmitt en una conferencia; muchos estudiantes, estoy seguro, saben
demasiado poco sobre ¢él”. Véase Hannah Arendt Papers: Subject File, -1975; Students;
Cornell University, Ithaca, N.Y.; Class lists and examinations, 1965 to 1966. - 1966,
1965, Manuscript/Mixed Material, Library of Congress, https://www.loc.gov/item/
mss1105601024/ (consulta: 21 de febrero de 2025).
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El objetivo de este trabajo no es realizar una exégesis historica
de la influencia que Schmitt pudo haber tenido sobre el pensamien-
to de Arendt; una tarea de ese tipo implicaria una labor archivistica
excesivamente minuciosa, junto con especulaciones psicoanah’ticas
que probablemente la propia Arendt habria rechazado. Lo que me
interesa, en cambio, es demostrar que la critica de Arendt a la sobe-
rania puede entenderse como una respuesta seria y coherente a la
teologia politica de Schmitt. Lo que hace especialmente fructifero
este analisis es que el contexto historico al que Arendt y Schmitt res-
ponden mediante sus obras, pese a sus experiencias personales radi-
calmente diferentes, se refleja en ciertas convicciones compartidas.
Que Arendt convierta la libertad en el “fundamento abismal” (Villa,
1996, p. 115) de la accion, en un sentido heideggeriano, ha llevado
a estudiosos como Martin Jay (1985) a colocar en una misma linca
a la Arendt “existencialista” y a su contemporaneo Carl Schmitt. Se-
gun Jay, la concepcion de la politica desarrollada por Arendt es peli-
grosamente estética y parece carecer de una dimension normativa y
moral. La simple asociacion con Heidegger, en la que se apoyan mu-
chas de estas interpretaciones, ciertamente no es suficiente para es-
tablecer una conexion directa entre la concepcion politica de Arendt
y los marcos autoritarios que encontramos en la obra de Schmitt.
Sin embargo, los supuestos posfundacionalistas que Arendt y Schmitt
comparten, junto con su reconocimiento del pluralismo politico
como una condicion central de las sociedades modernas, indican que
serfa un error pensar que ambos pensadores no deben ser compara-
dos debido tinicamente a sus historias personales. Ademas, el énfasis
de Arendt en el caracter performativo y revolucionario de la accion
politica plantea legitimamente la pregunta que Richard Wolin for-
mula (1990): “si el modelo dramatirgico de la accion propuesto por
Arendt es, en si mismo, decisionista” (p. 191, n. 3), es decir, si su
concepcion de la accion permite distinguir entre formas legitimas e
ilegitimas de actuar politicamente.

A continuacion, demostraré que debido a las numerosas pre-
ocupaciones compartidas en torno a una politica postundacional,
Schmitt puede ser leido como uno de los adversarios mas impor-

397



Viktoria Huegel

tantes, aunque ocultos, de Arendt. La descripcion que hace Villa
(1996) del pensamiento politico de Arendt como una “meditacion
prolongada sobre el problema de la accion y el juicio después de
la metafisica”, cuyo objetivo es pensar la politica “sin fundamen-
tos” (pp. 85, 114), también podria aplicarse, en igual medida, a la
teoria de lo politico de Schmitt.Y, de hecho, para Arendt (2018),
Schmitt es “el mejor defensor de la idea de soberania”, una nocion
que, para ¢l, constituye el momento politico fundamental que se
encuentra en el centro de toda comunidad politica (p. 211, n. 21).
Sin embargo, sus conclusiones, y en particular su identificacion de
lo politico con la decision soberana, deben ser rechazadas absoluta-
mente desde la perspectiva de la pluralidad humana.

2. Modernidad desencantada y pérdida de autoridad

A pesar de todas sus diferencias, existe una pregunta comtn
que ocupa un lugar central en la obra de Arendt y Schmitt. Ambos
responden a una pérdida de autoridad en la modernidad, produci-
da por el derrumbe de los principios tradicionales y absolutos que
sigui6 a la pérdida de la tradicion y al debilitamiento de las creen-
cias religiosas. En su ensayo ;Qué es la autoridad?, Arendt describe
esta situacion como la pérdida “del fundamento del mundo”, que
nos deja con la experiencia de que el mundo “empez6 a variar, a
cambiar y a pasar con una rapidez cada dia mayor de una forma a
otra”. Esta pérdida nos sita, seglin Arendt (2018), ante el desafio
de habitar “un universo proteico en el cual todo, en cualquier mo-
mento, puede llegar a ser casi cualquier otra cosa” (p. 121).

La religion ya no constituye una fuerza unificadora capaz de
proporcionar un fundamento para la convivencia politica. En su lu-
gar, nos encontramos en una sociedad definida por el pluralismo,
en la que constantemente nacen nuevas personas. Tanto Arendt
como Schmitt trabajan bajo la sombra de la tesis weberiana del
“desencantamiento” de la sociedad moderna, enfrentando la pre-
gunta de como sigue siendo posible juzgar el poder y la politica
cuando ya no existen fundamentos comunes. La importancia de la
desaparicion de la autoridad marco sus vidas, aunque de maneras
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radicalmente diferentes, aunque relacionadas entre si. En particu-
lar, los primeros escritos de Schmitt, redactados durante la Rept-
blica de Weimar, estan marcados por la observacion de fuerzas cen-
trifugas crecientes, provenientes de ambos extremos del espectro
politico, que amenazaban el orden politico.

Para un jurista cuyo principal interés era la eficacia del orden
constitucional, era absolutamente necesario que el Estado perma-
neciera, sin importar los medios utilizados para lograrlos. Arendyt,
por otro lado, experiment6 la ausencia de estandares absolutos con
el ascenso del totalitarismo y con la posibilidad de nuevas formas
completamente inéditas de opresion y violencia. Arendt entendi6
que la desaparicion de fundamentos y autoridades absolutas no ha-
bia causado directamente el surgimiento de los regimenes totali-
tarios, pero si habia hecho posible la aparicion de estos sistemas y
de nuevas formas de opresion que antes solo habian existido en los
margenes de las sociedades occidentales. En respuesta al filosofo
Hans Jonas, incluso afirmo que estaba “completamente segura de
que toda esta catastrofe totalitaria no habria ocurrido si las perso-
nas todavia hubieran creido en Dios, o mas bien en el infierno; es
decir, si todavia hubieran existido valores ultimos” (Arendt, citada
en Hill, 1979, pp. 313-314).

La preocupacion de Arendt es que, después de la pérdida de
los absolutos (o valores ultimos) que durante tanto tiempo habian
funcionado como barandillas de la vida politica, comienza una bus-
queda de ideas seculares capaces de proporcionar permanencia y
estabilidad a los asuntos humanos. El vacio dejado por la caida de
la religion se vuelve, seglin Arendt, especialmente evidente con las
revoluciones modernas. Estos acontecimientos nos enfrentaron
“directa e inevitablemente en contacto con el problema del origen”
y con la cuestion de como un nuevo cuerpo politico puede adqui-
rir validez sin ser arrastrado nuevamente por las fluctuaciones del
mundo humano (Arendt, 2006b, p. 25). En el Prefacio a Entre el

8  Veanse Taubes (2004, p. 103); y Kalyvas (2008, p. 135): “Schmitt era plenamente
consciente de que la democracia requiere un orden politico estable, predecible y seguro,
en el que las leyes garanticen la regularidad y reduzcan la indeterminacion”
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pasado y el futuro, Arendt cita la experiencia del poeta René Char
en la resistencia francesa: “Notre béritage n’ést précédé d’aucun testa-
ment”—“nuestra herencia no proviene de ningan testamento”™—”
(Arendt, 2018, p. 5). El derrumbe del ancien régime, con sus es-
tructuras y tradiciones, dejo a Francia, seglin Arendt (1998), con
un “ambito publico surgido de manera involuntaria” compuesto
tnicamente de palabras y actos que, sin una tradicion y sin estruc-
turas autoritativas que los integrasen en un mundo compartido,
corrian el riesgo de disiparse nuevamente: “que carece de esta apa-
ricion viene y pasa como un sueno, intima y exclusivamente nues-
tro, pero sin realidad” (p. 222). La cuestion central de la politica
moderna, segin Arendt (2006b), es encontrar una forma de “im-
poner a los hombres una nueva autoridad” que sea capaz de encajar
en el molde del antiguo absoluto que derivaba de una autoridad es-
tablecida por Dios, reemplazando de este modo un orden terrenal
cuya sancion final habia estado constituida por los dictados de un
Dios omnipotente y cuya tltima fuente de legitimidad habia sido la
nocion de una encarnacion de Dios en la tierra” (pp. 50-51). Tan-
to los revolucionarios franceses como los estadounidenses estaban
ansiosos por recuperar los fundamentos perdidos en forma de un
nuevo cuerpo politico, que fuera capaz, como dice Arendt (2018),
de “reestablecer el hilo roto de la tradicion” y restaurar, fundando
nuevos cuerpos politicos, lo que por tantos siglos dio a los asuntos
de los hombres cierta medida de dignidad y grandeza” (p. 180).

La cuestion de como legitimar un orden politico sin “autoridad
ni mandatos que proceda de arriba” es también una preocupacion
central para Schmitt (1971, p. 28). Desde un punto de vista con-
servador, la legitimidad del orden politico dependia de la repre-
sentacion de un orden superior: los regimenes legitimos se apoya-
ban en fundamentos religiosos y, a partir de ahi, se desarrollaban
naturalmente enraizados en la tradicion y las costumbres. Con el
avance del “desencantamiento”, las sociedades modernas quedaron
privadas de estructuras autoritarias capaces de actuar como nucleo
¢tico unificador, equivalente al que antes confirio el cristianismo y
sobre el que se asentaba la vida politica.
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Arendt y Schmitt reconocen, en este contexto, el papel espe-
cial que habia desempefiado la Iglesia catolica en Europa y existen
paralelismos reveladores en su caracterizacion de la Iglesia como
institucion paradigmaticamente autoritaria. En su ensayo ;Qué es la
autoridad?, Arendt sostiene que esta capacidad se debe a la combi-
nacion entre teologia (en sus origenes, griega) y la forma politica
que adopto dentro de la religion romana. Gracias a lo que Arendt
(2018) denomina el espiritu romano, “la muerte y resurreccion
de Cristo” se convierten en “la piedra fundamental de una nueva
fundacion”, un punto originario histérico que no se sitaa fuera del
ambito humano y, sin embargo, conserva el caracter de un absolu-
to conforme al modelo teologico griego (p. 160). La Iglesia cris-
tiana logra de este modo superar el caracter antiinstitucional de
la primitiva fe cristiana, y transformar su comunidad en un corpus
politicum, capaz de ofrecer a sus miembros el “sentido de ciudada-
nia ya no podian ofrecerles ni Roma ni los municipios” (Barrow,
citado en Arendt, 2006b, p. 160-161). El analisis de Schmitt en
Catolicismo romano y_forma politica plantea un argumento similar en
la medida en que la Iglesia catolica romana constituye una institu-
cion politica que materializa su ideologia a través de la representa-
cion personal de Cristo en laTierra. De este modo, segin Schmitt
(2011, p. 23), es capaz de oponerse a la racionalidad técnica que
domina la democracia liberal moderna conservando su forma au-
toritaria. La Iglesia romana logra abarcar el pluralismo politico,
incluso perspectivas conflictivas y antagonicas, ya que subordina
a sus seguidores a su propio dogmatismo autoritario y personal.
Ambos pensadores encuentran un interés particular en la Iglesia
catolica, ya que fue capaz de mantener su caracter autoritario du-
rante mucho mas tiempo que el ambito politico secularizado. Por
eso, en Sobre la revolucion (2006), Arendt corrige la tesis segun la
cual la secularizacion se habria dado a expensas de la religion: el
“Estado y la politica”, dice, “la sancion religiosa con mayor urgen-
cia que la religion y las Iglesias habian necesitado nunca el apoyo
de los principes” (p. 218). Arendt y Schmitt coinciden en que, por
un lado, las sociedades modernas carecen de las formas tradiciona-
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les de autoridad que proporcionaban orden politico y sostenian la
fuerza unificadora de una complexio oppositorum, como la denomina
Schmitt (2011): “No parece que haya contradiccion alguna que ella
no sea capaz de englobar” (p. 8).

Schmitt (2014) observa que el mundo moderno es “un mundo
pluralista: pluralismo de las razas y de los pueblos, de las religio-
nes y de las culturas, de las lenguas y de los sistemas juridicos” (p.
160). Sin una autoridad superior capaz de contener este pluralis-
mo y de sostener un cuerpo politico, las sociedades modernas se
ven amenazadas por crecientes fracturas y conflictos. Esta falta de
principio unificador se hizo especialmente evidente para Schmitt,
que asisti6 al deterioro progresivo de la Reptiblica de Weimar. A su
juicio, la caida de Weimar mostraba los peligros del pluralismo po-
litico, que genera “rupturas antitéticas” y conduce a la “destruccion
o0 al menos relativizacion del todo politico” (Schmitt, 1935, p. 12).
En La crisis de la democracia parlamentaria (1923), Schmitt anticipa
lo que €l considera la inevitable descomposicion de la democracia
parlamentaria de Weimar, debido al pluralismo descontrolado que
promovia el liberalismo. Schmitt reconoce el pluralismo como un
desafio central para el funcionamiento del orden democratico y,
por ello, promueve una teoria del Estado capaz de proporcionar
cohesion social. La idea de un Estado plural, tal como la teoriza
Laski, debe ser rechazada. Para Schmitt, la proteccion irrestricta
del pluralismo es irreconciliable con la estabilidad y la permanen-
cia necesarias para el funcionamiento de una sociedad democratica.

Mas concretamente, la cuestion de la autoridad se refiere a la
dependencia de la autoridad de la ley respecto a su fuente. A lo lar-
go de sus escritos constitucionales, Schmitt lamenta el descuido de
la cuestion de la autoridad (o legitimidad, como él la denomina en
sus escritos constitucionales de la década de 1920). Es importante
sefialar aqui que, hasta el ascenso irreversible de la Alemania nazi
en 1933, el principal interés de Schmitt radica en la proteccion del
orden juridico existente en la Alemania de Weimar, incluso si eso
significa recurrir a medidas extremas, incluida una nueva forma de
dictadura personificada por el Reichsprdsident (Schmitt, 2014, pp.
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211-257). Por supuesto, esto no puede confundirse con una de-
fensa de la democracia en el sentido de un régimen democratico
liberal; Schmitt probablemente favorecia alguna forma de Fiihrers-
taat fascista.Y con la Ley de Habilitacion de 1933, el ascenso de la
Alemania nazi se vuelve inevitable, Schmitt cambi6 de rumbo en
sus lealtades politicas. Se prepara para su nuevo papel como “juris-
ta de la corona” del Tercer Reich. La Machtergreifung (toma del po-
der) nacionalsocialista constituye una “revolucion legal” que rompe
con el orden politico anterior y, por lo tanto, instituye un nuevo
marco de legitimidad. A continuacion, Schmitt pronuncia nume-
rosas conferencias y publica numerosos escritos, a menudo ter-
minados apresuradamente, con los que pretende proporcionar la
justificacion juridica para traducir el estado de excepcion en curso
bajo Hitler en la normalidad de un orden constitucional (Mehring,
2009, pp. 319—-335). Sin embargo, su principal interes sigue sien-
do el mismo: que se reprima el caos y se garantice la previsibili-
dad de los procesos legales y el orden constitucional. Schmitt sigue
siendo ante todo un jurista, por lo que la existencia de un orden
constitucional concreto, junto con el grado de regularidad juridica
que proporciona, siempre es preferible al caos del vacio legal que
acompaia a la politica revolucionaria. Para Schmitt, la provision
de un orden concreto debe ser la preocupacion central de la teoria
constitucional. Jacob Taubes (2004) nos recuerda:

Schmitt solo estaba interesado en una cosa: que el partido, que el caos
no llegara a la cima, que el Estado permancciera. Sin importar el pre-
cio. Esto es dificil de entender para los teologos y filosofos, pero en lo
que respecta al jurista, siempre que sea posible encontrar, aunque sea
una forma juridica, por muy ingeniosa que sea, hay que hacerlo sin fal-
ta, porque de lo contrario reina el caos. Esto es lo que ¢l [Schmitt] mas
tarde denomina el katechon: el retenedor [der Authalter] que frena el
caos que empuja desde abajo. (p. 103)

Segtin Schmitt, incluso las interpretaciones liberales del cons-

titucionalismo seguian presuponiendo la existencia de una entidad
funcional que pudiera proporcionar una decisién positiva a través
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de la cual se instituyera y legitimara un orden politico concreto. La
fe ciega en algin tipo de principio inmanente del que se pudiera
derivar la validez Gltima, que ¢l encuentra en la obra de sus colegas
de la tradicion liberal, incluido Hans Kelsen, es errénea, ya que no
existen categorias inmanentes que puedan sustituir el papel autori-
tario de la religion.

Se ha escrito mucho sobre esta critica al positivismo liberal en
los escritos constitucionales de Schmitt del periodo de Weimar,
que segun ¢l no pueden responder a la cuestion del origen de las
leyes y, por lo tanto, descuidan la cuestion de la legitimidad en
el derecho. Sin embargo, como demuestra Samuel Moyn (2008),
Arendt también critica las teorias positivistas del derecho por ser
“abierta o encubiertamente religiosas en su esencia”, a pesar de
surgir de la oposicion a las teortas del derecho natural (p. 82). Am-
bos pensadores reconocen, pues, que las constituciones modernas
carecen de dos caracteristicas esenciales que la Iglesia catolica ro-
mana habia incorporado. Por un lado, lo que falta en la moderni-
dad desencantada es una nocion teologica de la autoridad en forma
de absoluto. Por lo tanto, la Revolucion Francesa obligo a la filo-
sofia a ocuparse “de los asuntos humanos, esto es, a descubrir la
verdad absoluta en un dominio que es gobernado por las relaciones
interhumanas y que, por tanto, es relativo por definicion” (Arendt,
2006b, p. 70). Lo que los revolucionarios se propusieron fue pre-
cisamente establecer una ley fundamental, es decir, el marco juri-
dico que sirviera de “ley superior” de la que pudieran derivar su
legitimidad todas las acciones posteriores y que pudiera funcionar
como fuente de autoridad en si misma. Arendt describe la tarea de
encontrar una forma de situar la ley por encima del hombre como
“el problema de cuadrar el circulo”. Cita a Rousseau, quien afirma
que “en realidad se necesitan dioses” para que las leyes se deriven
de fundamentos superiores que les den validez. Sin embargo, esos
dioses ya no existen en la modernidad; “Dios ha muerto”, segtin la
formula nietzscheana. Mas alla de eso, sin embargo, lo que el pen-
samiento constitucional en Europa, y también en Ameérica, habia
heredado del cristianismo es una transformacion del concepto de
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autoridad que lo hizo dependiente de su fuente: “el monoteismo
transformo por completo la nocion de legalidad entre la época cla-
sica y la moderna e hizo ineludible un modelo de mando” (Moyn,
2008, p. 82).

No serfa sorprendente que Arendt imaginase a Schmitt como
un interlocutor central en este punto, dada la notable afinidad
entre sus preocupaciones. Ambos atribuyen un papel decisivo a
la fuerza estabilizadora de un cuerpo politico. Schmitt se preo-
cupa ante todo por proteger la normalidad politica, que garanti-
za la estabilidad y, por ende, la previsibilidad del derecho y de los
procedimientos constitucionales. Arendt, por su parte, también
entiende que la existencia de un espacio publico es decisiva para
dotar de una relativa durabilidad a las acciones humanas: sin un
contexto que las preserve, las palabras y los actos serian olvidados
en el mismo momento en que aparecen. Podria pensarse que es
precisamente en torno a la nocién de soberania, que en la moder-
nidad sustituy6 a la autoridad religiosa tradicional, donde Arendt
y Schmitt se distancian radicalmente. Sin embargo, como mostra-
ré a continuacion, ambos coinciden en un diagnostico crucial: la
“soberania popular”, donde la autoridad teologica se transtiere del
monarca al pueblo, puede ser la consecuencia inevitable de la secu-
larizacion, pero permanece inoperante porque sigue dependiendo
de una estructura teologica.

3. El problema de la soberania popular

En la base del interés schmittiano por el concepto de sobera-
nia, elaborado especialmente en Teologia politica, se encuentra una
pregunta mas fundamental: ;como garantizar la unidad y estabili-
dad de un cuerpo politico una vez que la autoridad divina, encar-
nada por el monarca, ha dejado de ser posible en la modernidad? A
la luz de las revoluciones modernas, Arendt y Schmitt coinciden en
que el momento fundacional presupone el ejercicio voluntario del
poder politico, un acto ex nihilo. Schmitt (1971) sostiene que, en
la modernidad secular, la Gnica fuente valida de esta decision debe
ser el pueblo soberano, porque “la legitimidad plebiscitaria es la
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tnica especie de justificacion estatal que hoy debe reconocerse en
general como valida” (p. 146). En este sentido, Schmitt defiende
la idea de soberania popular frente a autores como Grocio, quien
consideraba que el pueblo no posee soberania inalienable e intrans-
ferible. Para Schmitt, la incorporacion moderna del pueblo como
poder soberano es una “consecuencia inevitable del pensamiento
democratico” (p. 100). La afirmacion es sociologica, no normativa:
Schmitt no defiende la participacién democratica como criterio
normativo de legitimidad. De hecho, es precisamente esta lectura
sociologica la que le permite transformar sin dificultad la idea de-
mocratica de soberania popular en una teoria abiertamente antide-
mocratica y decisionista de la soberania. Lo que Schmitt demuestra
a continuacion es la contradiccion estructural entre dos ideas de
“pueblo” presentes en las constituciones modernas. Las constitu-
ciones democraticas suponen, por una parte, la existencia de un
“pueblo”-sujeto politico unitario, capaz de tomar decisiones cohe-
rentes y servir de autoridad secular; por otra parte, encontramos
también el compromiso con el pluralismo politico, que contradice
la idea de una voluntad popular unificada necesaria para ejercer la
soberania.

Para Schmitt, las revoluciones modernas constituyen el ejem-
plo mas claro de como el acto fundacional, el ejercicio originario
del poder politico por parte del pueblo soberano, reproduce la
forma del milagro teologico, una irrupcion absoluta de lo divino
en el mundo humano. Segan Schmitt, la practica y la teorfa fran-
cesa durante la Revolucion “capturan de forma brillante” la verdad
politica de que todo acto constituyente se apoya en la preexisten-
cia de una nacion étnicamente homogénea, capaz de diferenciar-
se de otros pueblos e incluso de combatirlos cuando sea necesario
(Scheuerman, 1997, pp. 142—144). La Revolucion francesa pro-
clamo la validez absoluta del pouvoir constituant popular, es decir,
del poder constituyente del pueblo, para llenar el vacio que quedo6
después de que fueran eliminadas las estructuras tradicionales de
poder del ancien régime. Sin embargo, esto solo fue posible gracias
a la preexistencia de una nacion étnicamente homogénea que po-
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dia presuponer la existencia de una volonté générale. La existencia,
o el presupuesto, de una homogeneidad étnica en la Revolucion
francesa logra ocultar la tension paradojica que se encuentra en el
corazon de la idea de soberania popular. Entonces, en el momento
constituyente, la pluralidad debe ser suprimida por completo.

Los criticos de Schmitt no se equivocan al calificar esta teoria
decisionista de la soberania como dependiente de la homogeneidad
organica, sustantiva y étnica de la comunidad politica —lo que Ha-
bermas (1998) denomina el “etnonacionalismo militante” schmit-
tiano (p. 148). Como recuerda Sluga (2012), en Staat, Bewegung,
Jolk Schmitt insiste explicitamente en la necesidad de una homo-
geneidad entre el pueblo y su lider: “una identidad en su forma de
vida y, presumiblemente, también en su configuracion racial” (p.
162). Sin embargo, para Schmitt, esto es un requisito inherente a
la idea democratica de la soberania popular, que puede haber sido
descuidado por los pensadores liberales, pero que es una realidad
que no puede simplemente ignorarse invocando algln tipo de
principio inmanente, como hicieron sus oponentes liberales, como
Kelsen (al menos segan la interpretacion de Schmitt). Para Schmitt
(1968), es un hecho indudable que “no ha existido ningtin Estado
tan democratico que en ¢l hayan gobernado realmente todos, in-
cluyendo los pobres (inopes), las mujeres y los nifios y en el que
en verdad el gobierno no hubiese sido transferido a solo unos po-
cos” (p. 60). Por tanto, no es realmente el pueblo, entendido como
el demos en toda su pluralidad y multiplicidad, el que actta, sino
“el pueblo” en cuanto entidad unificada y constituido como ethnos.
El pueblo, en su masa desorganizada y en su doble condicion on-
tologica de “pueblo” y “plebe”, no puede, sin embargo, ejercer la
soberania. Debido a su caracter dividido y excesivo, la soberania
popular fracasa cuando debe actuar, fundar, gobernar o instituir, y,
alli donde no existe homogeneidad nacional, requiere una decision
y, por tanto, una autoridad personal. De este modo, un elemen-
to despotico se vuelve inevitable. La soberania popular depende,
por consiguiente, de una auctoritas interpositio capaz de representar,
en el sentido literal de hacer presente, a un pueblo soberano: “la
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voluntad del pueblo surge s6lo como resultado de un sistema de
vigencias o acaso ficciones”. (Schmitt, 1996, p. 245).

Arendt coincide con Schmitt en su interpretacion de la Revolu-
cion francesa como el proceso mediante el cual la autoridad fue de-
positada en el pueblo bajo la forma del soberano popular. El pue-
blo paso entonces a ser concebido como una entidad demitirgica,
capaz de establecer nuevos fundamentos en virtud de una voluntad
absoluta: originada en si misma y dotada de un poder legislativo
supremo la voluntad popular se convierte en el fundamento tltimo
de la politica. Seglin Arendt, detras de esta concepcion se encuen-
tran los “habitos de pensamiento de Occidente”, que supone que
todo nuevo comienzo debe explicarse en términos de un absoluto
del cual surge. Esto llevo a los revolucionarios a buscar ese abso-
luto precisamente en el momento en que estaban derribando las
jerarquias y tradiciones del ancien régime. (Arendt, 2006b, p. 284).

En la medida en que el universo y todo en ¢l puede ser remontado
hasta la region de esta absoluta Unicidad, la Unicidad esta enraizada
en algo que puede estar mas alla del razonamiento de los hombres
temporales y poseer, sin embargo, una especie de racionalidad propia:
puede explicar, dar cuenta logica de lo existencialmente inexplicable.
Y la necesidad de explicacion en ninguna parte es mas fuerte que en
presencia de un nuevo acontecimiento desconectado que quiebre el
continuum, la secuencia del tiempo cronologico. (Arendt, 1984, p. 486)

El poder originario que funda un orden politico esta intima-
mente relacionado, por tanto, con el poder creativo de los hom-
bres. Es un acto libre, “si no se ve afectado ni es provocado por
nada que le precede”; pero al mismo tiempo su fuente debe ofre-
cer su propia justificacion “si ha de ser satisfactoria” En la medida
en que el acto “se convierte inmediatamente en una causa de lo
que seguira [...] debera mostrar el acto como la continuidad de
una serie precedente; esto es, debera renegar de la misma expe-
riencia de la libertad y la novedad” (Arendt, 1984, p. 489). Esta
continuacion no puede ser proporcionada por los propios fundado-
res, porque quienes se unen para fundar un nuevo cuerpo politico
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son ellos mismos inconstitucionales, “es decir, carecen de autori-
dad para hacer lo que se han propuesto” (Arendt, 2006b, p. 253).
Esto solo seria posible si ya existiera el sentido de una nacion, que
es excluyente, o una experiencia comun de libertad, como Arendt
imagin6 que era la razon por la que la Revolucion Americana tuvo
exito y se llevo a cabo sin violencia. (No hace falta decir que la
descripcion que hace Arendt de la Revolucion Americana aqui es
distorsionada).

Se puede decir que Arendt extrae consecuencias mucho mas
radicales de la pérdida de la funcion autoritaria de la religion que
Schmitt. Las razones para ello son dos: Arendt es ambigua sobre la
desaparicion de las formas tradicionales de autoridad en la moder-
nidad. Tiene claro que la pérdida de los fundamentos metafisicos
de los que la accion politica podia derivar su legitimidad trae con-
sigo inseguridad e imprevisibilidad al ambito publico. Sin embargo,
también reconoce que liberarse de las ataduras de las verdades ab-
solutas y las jerarquias tradicionales deja un nuevo espacio para que
florezca la pluralidad humana (véase Honig, 1991, pp. 97-113). La
cuestion principal, sin embargo, es que no esta de acuerdo con el
objetivo de Schmitt de encontrar simplemente un sustituto secular
al mandato divino que deje intactas las estructuras teologicas. Para
ella, esto contintia una tradicion filosofica profundamente antipoli-
tica, que busca oprimir la pluralidad humana en su esencia misma.
En una carta a su maestro Karl Jaspers de octubre de 1950, que-
da claro que, tras terminar su obra Los origenes del totalitarismo,
Arendt se intereso especialmente por “la afinidad entre la filosofia
y la tirania” (véase Sluga, 2012, p. 156). Segin Arendt, ya en Pla-
ton encontramos la aspiracion de escapar de las debilidades de la
politica, que surge de la frustracion con la accion a través de la re-
gulacion despotica de la pluralidad humana. Esto se ha convertido
en la raiz misma de cierta tradicion filosofica occidental:

La gran tradicion del pensamiento occidental acusa a la libertad de
atraer al hombre a la necesidad, condena la accion, el espontanco co-
mienzo de algo nuevo, ya que sus resultados caen en una predeter-
minada red de relaciones que invariablemente arrastran con ellas al
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agente, quien parece empefiar su libertad en el instante en que hace
uso de ella. (Arendt, 2009, p. 254)

Arendt dedic6 la mayor parte de su carrera al desarrollo de
una teoria politica que parte de la pluralidad humana y la protege.
Esto implica dejar atras la busqueda de valores absolutos, o “ba-
randillas”, como ella los llama. Por lo tanto, Arendt refuta catego-
ricamente el llamamiento de Jonas a reavivar la investigacion de
los fundamentos altimos. Buscar consuelo en viejas “barandillas” o
“pasamanos”, o buscar otras nuevas puede ser algo humano, pero
ambas cosas son una forma de teorizar “de mala fe”:

... se podria decir que aquellos que alin estaban firmemente conven-
cidos de los llamados valores antiguos fueron los primeros en estar
dispuestos a cambiar sus antiguos valores por un nuevo conjunto de
valores, siempre y cuando se les proporcionara uno. Y esto me da mie-
do, porque creo que en el momento en que le das a alguien un nuevo
conjunto de valores —o ese famoso “pasamanos”—, puedes cambiarlo
inmediatamente. Y lo anico a lo que se acostumbra esa persona es a
tener una “barandilla” y un conjunto de valores, sin importar cuales
sean. No creo que podamos estabilizar de forma definitiva la situacion
en la que nos encontramos desde el siglo XVII... (Arendt, citada en
Hill, 1979, p. 314).

Teniendo en cuenta la atencién que Arendt presta a Schmitt en
Los origenes del totalitarismo, es muy posible que Schmitt estuviera
presente en su mente como uno de los Gltimos partidarios de esta
tradicion. Para Arendt, la bisqueda de absolutos que se encuentra
en el corazéon de esta tradicion metafisica era perjudicial, politica-
mente hablando, y contribuy6 al hecho de que fueran los filosofos,
entre los que destacaba, por supuesto, Martin Heidegger, los pri-
meros en apoyar un régimen que perseguia a sus colegas y amigos.
Amar el mundo significa comprenderlo y reconciliarse con él tal y
como es, y para Arendt (1971), las “modernas “muertes” de Dios,
de la metafisica y, por extension, del positivismo pueden ser acon-
tecimientos de enorme importancia; pero, en tltimo término, son
acontecimientos que tienen lugar en el pensamiento y que afectan
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profundamente nuestra manera de pensar, nuestra propia capaci-
dad de pensar, es decir, el hecho mismo de que el ser humano” (p.
421).

Hemos visto que Arendt y Schmitt comparten el diagnostico
de que el declive de la religion y el fin de la metafisica han dejado
a la modernidad sin la fuerza estabilizadora de las formas tradicio-
nales de autoridad. Sin embargo, las consecuencias que extraen de
ello son fundamentalmente diferentes. Mientras que Schmitt busca
un sustituto en forma de “teologia politica”, Arendt trata de evitar
continuar con una tradicion profundamente problematica de opre-
sion de la pluralidad humana, la condicion misma de lo politico, a
traves del despotismo de las ideas y la metafisica. Arendt y Schmitt
nos confrontan asi con dos respuestas diferentes a la “soberania
popular” moderna, a medida que la forma secular de autoridad se
traslada del monarca al pueblo. A continuacion, nos centraremos
primero en Schmitt, que busca sustituir las formas tradicionales
de autoridad mediante el desarrollo de una teologia politica que
responda a las estructuras teologicas que, segin ¢l, siguen vigen-
tes incluso después del declive de la religion. Con ello, Schmitt se
convierte para Arendt (2006b) en “el mas capaz defensor de la so-
berania” (p. 289 n21) y, por lo tanto, en un adversario importante.
Sin embargo, dado que para ella la politica debe partir siempre del
hecho de la pluralidad humana, se requiere una respuesta verda-
deramente secular a la desaparicion de la autoridad que busque el
fundamento del ser politico conjunto en la capacidad de la accion
humana misma.

4. Schmitt: “El defensor mas capaz de la soberania”

Schmitt y Arendt son conscientes de la homogencizacion vio-
lenta de la pluralidad que resulta necesaria para que el pueblo
pueda constituirse como un soberano politico con la capacidad
de actuar, como lo describe Kalyvas (2008), como “un sustituto
de las cualidades personales del monarca depuesto” (p. 212). Para
Schmitt, los revolucionarios franceses (y también los estadouni-
denses) son ejemplos de como se satisface la necesidad de justificar
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la creacion de un nuevo orden politico mediante un cambio con-
ceptual que traslada la soberania al pueblo. Schmitt no considera
posible romper con esta tradicion a travées de su propia conceptua-
lizacion de la soberania.

Con Teologia politica, Schmitt deja claro que la decision politica
es inseparable de la idea de la omnipotencia divina. Para él, no hay
otra salida al “circulo vicioso” que una imposicion violenta del or-
den. Esta es la razon por la que Schmitt (2005) mitifica la decision
sobre la excepcion como el momento de la intervencion divina,
que “nace de la nada” (p. 32) y, por lo tanto, adopta la misma forma
que el milagro en la religion: “La excepcion perturba la unidad y
el orden del esquema racionalista” (Schmitt, 2009, p. 19). Con su
teorta decisionista de la soberania, que proclama en Teologia politi-
ca, Schmitt continta el legado teologico de comparar la accion po-
litica con una interpretacion cristiana de la Voluntad absoluta, que,
como dice Arendt (2006b), en la modernidad toma la forma de
una “deificacion del pueblo (...) a imagen del Dios cuya Voluntad es
la Ley” (p. 251). Es la condicion previa necesaria para “el pueblo”y,
por lo tanto, hace posible la soberania popular en primer lugar. De
esta manera, Schmitt evita la tendencia totalitaria de un soberano
con multiples cabezas mediante una soluciéon mucho mas confiable
y estable, aunque autoritaria: la homogeneizacion del pueblo a tra-
vés de la intervencion del soberano, cuya autoridad se demuestra
precisamente en la decision.

Aunque Arendt no se refiere directamente a Schmitt, en su Denk-
tagebuch (2022, p. 17) sefiala que Hobbes, figura central en la con-
ceptualizacion politica de Schmitt, es el Gnico pensador politico sig-
nificativo que ha comprendido la pluralidad de la condiciéon humana.
Pero, como senala un poco mas adelante, lo habia hecho mediante
“el derrocamiento de todos a favor de uno”, y asi habia resuelto el
problema de la pluralidad humana solo de manera negativa (Arendt,
2006b, p. 81). Para Arendt (2018), Schmitt es “es el mejor defen-
sor de la idea de soberania” porque Schmitt “reconoce abiertamente
que la raiz de la soberania es la voluntad: soberano es el que desea y
manda” (p. 211 n. 21). En el cristianismo, el poder demitrgico de
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crear y comenzar ex nihilo se volvio hacia dentro como la decision
voluntaria sin factores externos de determinacion. La facultad de la
voluntad se transmite desde el cristianismo primitivo a través de su
forma institucional en la Iglesia y el papa hasta el monarca absoluto
y llega al cuerpo politico moderno en forma de soberania popular.
Segtin Arendt, la idea de la soberania popular reproduce las estructu-
ras teologicas de una forma de autoridad monarquica judeocristiana
¥, por lo tanto, no puede considerarse un concepto secular. En este
sentido, su critica coincide con los argumentos de Schmitt sobre el
origen teologico de las ideas politicas seculares “Todos los concep-
tos centrales de la moderna teoria del Estado son conceptos teologi-
cos secularizados”, dice la famosa frase de Teologia politica (Schmitt,
2005, p. 37). Esto se manifesto en el argumento jacobino de que
“todo el poder proviene del pueblo”, que “contiene un significado
parecido a la creencia de que todo el poder de la autoridad viene de
Dios” (Schmitt, 2008, p. 67).

Para Arendt (1984), sin embargo, las consecuencias de remon-
tarse desde [los origenes historicos de la politica] “hasta la region
de esta absoluta Unicidad” (p. 486) son graves. A diferencia de
Schmitt, rechaza categoricamente la idea de la soberania popular,
porque considera que elimina la pluralidad humana y, con ello, la
condicién indispensable, sine qua non, de la politica: aquello que
hace posibles los nuevos comienzos y que permite que los actos
fundacionales sean excepcionales en primer lugar. Esta idea contie-
ne en su nucleo una tendencia totalitaria, si entendemos el totali-
tarismo, que, segtin Arendt (2019), “reemplaza a las fronteras y los
canales de comunicacion entre individuos por un anillo de hierro
que los mantiene tan estrechamente unidos como si su pluralidad
se hubiese fundido en un hombre de dimensiones gigantescas” (p.
624). En Sobre la revolucién (2006), Arendt se opone explicitamente
a trasladar la voluntad divina al ambito de la politica. Segtin ella,
durante la Revolucion francesa esa voluntad fue asumida por el
pueblo, lo que terminé dando lugar a la aparicién de “un monstruo
de mil cabezas, de una masa que se mueve como un cuerpo y que
acttia como si estuviese poseida por una voluntad” (p. 125).
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Asi como Arendt entiende a Schmitt como “el defensor mas
capaz de la soberania”, también debe ser leida como quien pro-
bablemente ofrece la respuesta mas coherente al decisionismo de
Schmitt, porque reconoce que el problema no reside tnicamen-
te en sus inclinaciones fascistas evidentes, sino en una concepcion
teologica de la voluntad que se encuentra en el niicleo de su pensa-
miento. Sin embargo, Arendt no logra proporcionarnos una teoria
secular de la fundacion politica y, por tanto, tampoco una respues-
ta completamente convincente al giro de Schmitt hacia la teologia
politica. Arendt se esfuerza por explicar el momento fundacional
de la revolucion americana a una serie de promesas y pactos mu-
tuos, evitando asi la necesidad teolbgica de recurrir a absolutos.
Sin embargo, como sefiala Moyn, Arendt no logra ofrecer una con-
cepcion secular convincente de los pactos que permita separar este
concepto de su profunda herencia religiosa. En tltima instancia,
los revolucionarios estadounidenses confiaron en “la proteccion de
la providencia divina” para los pactos, cuando se hicieron “en pre-
sencia de Dios” (Arendt, 2006, p. 227), como “el Juez Supremo
del mundo” o, al menos, los fundadores estadounidenses también
asumieron el caracter absolutista de las verdades evidentes en las
que se basa la Declaracion de Independencia (“Sostenemos como
verdades evidentes”), como han sefialado Bonnie Honig (1991) y
Huegel (en prensa). Arendt nos deja, por tanto, con el siguiente
reto: ;podemos imaginar una forma en la que la accion politica en
st misma pueda convertirse en la fuente de legitimidad sin depen-
der de un fundamento trascendente? ;Y sin elevar la decision en si
misma a fundamento absoluto, como hace Schmitt?

En su tltima obra filosofica, La vida del espiritu, Arendt llega a
valorar mucho mas el papel de la voluntad en la accion politica.
Alli recurre a la concepcion de Agustin del ser humano como un
initium, es decir, como un nuevo comienzo en si mismo, precisa-
mente porque el ser humano “podia ser dotado con la capacidad
de querer y no-querer” (Arendt, 1984, p. 372). Dado que el ser
humano es un ser temporal, ni €l ni sus acciones son eternos ni ab-
solutos, sino que tnicamente pueden orientarse hacia el futuro. La
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capacidad humana para comenzar es “un relativo primer comien-
z0” y sigue constituyendo “un absoluto primer comienzo, no en el
tiempo, sino en la causalidad”. De este modo, Arendt nos ofrece
una comprension ordinaria del comienzo que no es absoluta, como
el principium, la creacion del Cielo y la Tierra desde la nada, sino
relativa: el initium, la capacidad humana de espontaneidad dentro
de un mundo que ya existia antes en el tiempo. Esta comprension
relativa y humana del milagro podria constituir el punto de partida
para una teoria de la soberania decisionista que, al mismo tiempo,
reconozca su caracter limitado y evite asi la opresion violenta de la
pluralidad que se encuentra en el ntcleo de la teoria de Schmitt.
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CAPITULO 11

SCHMITT: DE LA QECISI()N ESTATALA LA
DECISION PARTISANA
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RESUMEN

El presente articulo recupera el pensamiento schmittiano des-
de una perspectiva ontologico-politica. Para ello, emplea los co-
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entre Antonio Gramsci y Carl Schmitt (Guillermo Escolar, 2020) y de la saga “Politica y
ontologia lacaniana” (Mifo y Davila), conformada por Poderes de la abyeccion (tomo 1,
2022) —recientemente publicado al inglés por la editorial Routledge— y El secreto de
Edipo (tomo 11, 2024). Contacto: ric.lal.ilie@gmail.com
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nocidos desarrollos de Oliver Marchart sobre el pensamiento pos-
fundacional y la diferencia ontologica que este adopta como piedra
angular. En este sentido, se buscara inscribir a Schmitt dentro de
esta tradicion, la cual representa a su vez el abordaje de un hori-
zonte de significacion epocal caracterizado por la imposibilidad de
reducir la politica a un fundamento Gltimo. Asi, se propone revisar
la nocion schmittiana amigo-enemigo (presente en EI concepto de lo
politico) y problematizarla desde los desarrollos que el propio autor
aleman expuso en su trabajo tardio intitulado Teoria del partisano.
De esta manera, se terminara recuperando un punto ciego de la
nocion de decision, que pone en jaque la propia estabilidad de la
distincion schmittiana referida sobre lo politico.

Keywords: amigo; enemigo; Estado; partisano; teologia politica

ABSTRACT

This article recovers Schmitt’s thought from an ontological-po-
litical perspective. To do this, it employs the well-known develo-
pments of Oliver Marchart concerning post-foundational thought
and the ontological difference that this perspective adopts as its
cornerstone. In this sense, the article seeks to inscribe Schmitt
within this tradition, which in turn represents the approach to an
epochal horizon of signification characterized by the impossibili-
ty of reducing politics to an ultimate foundation. Thus, the paper
proposes to review the Schmittian notion of friend-enemy (pre-
sent in The Concept of the Political) and to problematize it based on
the developments that the German author himself put forth in
his late work entitled Theory of the Partisan. In this way, the article
ultimately recovers a blind spot of the notion of decision, which
calls into question the very stability of the Schmittian distinction

regarding the political.

Palabras clave: friend; enemy; state; partisan; political theology
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Introduccion

¢Donde radica el hecho de que nos veamos obligados, una y
otra vez, a volver a la obra de Carl Schmitt para pensar lo politico?
¢En qué aspecto de su prolifica trayectoria intelectual y polémica
reside el secreto de su incontrastable influencia hasta nuestros dias?
¢Residira acaso en algunas de sus formulaciones mas importantes
—en sus conceptos tan singulares, su teorema de la seculariza-
cion, o sus criticas a la relacion entre derecho y politica— o en sus
agudas intervenciones en el marco de la crisis de la Republica de
Weimar —tan esclarecedoras de ciertas problematicas que persis-
ten sobre la democracia—? ;O tal vez en su polémica adscripcion
al nacionalsocialismo, en sus horrores y abyecciones? La respues-
ta, quizas, radica en el peso que aportan todos estos elementos;
en la densidad de una obra que ha cruzado casi la totalidad del si-
glo XX. Schmitt ha sido una figura crucial para todo aquel que se
haya querido adentrar en los dominios de la conflictividad politica.
Cualquier estudio que se dedique a desplegar uno o varios de estos
aspectos enunciados —incluso de otros no mencionados por noso-
tros—, estara indudablemente proximo a dar con las respuestas a
estos interrogantes.

Sin embargo, su obra debe seguir siendo evaluada en vistas a
pensar en qué medida conserva su capacidad explicativa. Qui-
sieramos aqui colaborar con tal tarea y concebir al pensamiento
schmittiano como sintoma de un horizonte epocal y, por lo tan-
to, como parte de su arcana. Ese horizonte ha sido delineado por
una limitacion ontologica: cimentar la vida en comtn a partir de la
imposibilidad de encontrar una verdad total o inmutable. Sobran
los autores que han subrayado este desafio y, sin embargo, Schmitt
sigue siendo clave para ello. El posfundacionalismo se ha montado
sobre tal horizonte, ha pensado en ¢l. Su valor contintia siendo el
de expresar un impasse del que la politica no ha salido y la teoria
tampoco ha terminado de imaginar. Asi, nuestra ¢poca es posfun-
dacional; nuestra época parece estar delineada en muchas de las
paginas que Schmitt lego para pensar los mas diversos escenarios
de la politica alemana y europea desde la Primera Gran Guerra en
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adelante. Somos herederos de Schmitt, nos guste o no; denostemos
su pensamiento, aborrezcamos su biografia o admiremos su perspi-
cacia o, dicho de otro modo, nuestra época sigue siendo schmittia-
na, aun cuando su coyuntura no sea la nuestra. Por ello, procura-
mos hacer menos de Schmitt un autor que se encuentra en la base
del postundacionalismo, que un autor en si mismo posfundacional.
Procuramos, asi, remarcar su caracter de pensador ontologico-po-
litico; de pensador de una ontologia que reafirma el caracter histo-
rico-radical de las practicas sociales. Lo politico se despliega en la
historia, y la historia se revela como un tejido imposible de desar-
mar, del que solo es factible enhebrar algunos trazos.

En lo que sigue, recuperaremos muy brevemente como aparece
el nombre de Schmitt en el canénico y ya clasico trabajo de Oliver
Marchart (2009), para luego retomar algunos hilos de la reflexion de
este académico austriaco y enredarlos en una reflexion sobre el pro-
pio criterio amigo-enemigo, vertebrador del pensamiento del jurista
aleman. En ese marco, veremos como Schmitt presenta el concepto
de lo politico en su texto homénimo de 1927, y en qué medida sitta
ya en ¢l una excedencia en relacion con las formas institucionales e,
incluso, el propio Estado. Luego buscaremos dirigirnos hacia uno de
sus ultimos escritos —Teorfa del partisano— donde presenta una re-
flexion en linea con esos desarrollos esgrimidos mas de treinta afios
atras. Leer articuladamente ambos escritos mostrara una modifica-
cion en torno a la posibilidad de la decision, que lejos de tratarse
de una contradiccion, revela el punto ciego de la matriz ontologica
schmittiana. Y asi, pues, quedara establecida menos su inactualidad
que la necesidad de pensar lo politico junto con otros campos de in-
dagacion.

1. Schmitt y el origen del posfundacionalismo

El gran mérito de Oliver Marchart (2009) estriba en haber
conceptualizado un campo de pensamiento poniendo a dialogar un
conjunto de obras notables de la segunda mitad del siglo XX bajo
un mismo significante: “posfundacionalismo”.
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Marchart lo hizo identificando tonos similares entre pensadores
capitales de un mismo periodo historico. Sin embargo, como des-
taca en su escrito, las posibles coincidencias entre los autores se-
leccionados lejos estan de conllevar la existencia de una corriente
reconocida o adscrita por ellos mismos.” Podria decirse que es en
verdad a Marchart a quien le debemos la fundacion de una suerte de
tradicion a través de un gesto retrospectivo de analisis; gesto que ha
circunscrito un momento teérico singular de la reflexion politica,
cuya importancia dura hasta nuestros dias. Asi, los capitulos que
Marchart le destina —en el siguiente orden de aparicion— a Jean-
Luc Nancy, Claude Lefort, Alain Badiou y Ernesto Laclau se valen
de otros autores no menos influyentes del periodo para demostrar
ese magma de significacion comtn. El posfundacionalismo es algo
mas que una mera clasificacion o una opcion teorica de una serie de
intelectuales: es la expresion de una época que es, objetivamente,
posfundacional.3 Dicho con otras palabras, es el sintoma de todo un
momento del pensamiento occidental que ha hecho suya la creencia
de que no hay una verdad Gltima de la cual echar mano para com-
prender o explicar los asuntos politicos o el devenir de la historia.
Por ello lo que queda en primer plano es la revision de una ontolo-
gla que Yannis Stavrakakis (2010) supo denominar como “negativa”
precisamente porque prescinde de un principio inmutable al que
recurrir. Asi, la practica politica queda librada a un hacer siempre
situado y condicionado sobre la contingencia radical de los hechos y
la teoria a la empresa de delinear sus peligros.

Ahora bien, como anuncia en la introduccion de su libro, Mar-
chart se retrotrae a la figura de Martin Heidegger para ver esta
marca teorica fundamental. La sitia, mas precisamente, en el im-
pacto que tuvo la obra de este reconocido filésofo ya no en sus

2 Cabe sefalar que si bien es cierto que la nocion de “posfundacionalismo” puede ser
confundida con la de “posestructuralismo” —mads antigua y circunscrita a ciertos
debates de la Francia de los afios sesenta y setenta, creemos que no son intercambiables.
Lo mismo sucede con la nocién de “posmarxismo” acuniada por Laclau y Mouffe (2015)
en Hegemonia y estrategia socialista [1985].

3 “Rotas ya las ilusiones de sentido, no podemos, no obstante, prescindir de ellas” “esto instala
un escenario por completo nuevo para el pensamiento politico” (Palti, 2018, p. 283).
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discipulos directos, sino en sus lectores posteriores, influyentes
sobre todo luego de la segunda posguerra. Se trata, para Mar-
chart (2009), de pensadores que bien podrian ser considerados
como “heideggerianos de izquierda” (p. 14), y que esgrimiran una
preocupacion notoria por clausurar el totalitarismo de cualquier
tipo y negar una teleologia que erija a un sujeto sustancialista de
la historia. Asi, para sus distintos exponentes, toda totalidad, uni-
versalidad o identidad social se revela siempre como historica e
imposible de esencializar. Esto, a su vez, da lugar a una nocion de
conflicto inerradicable de lo social que habilita los mas diversos
modos de hacer de la politica y sostiene su existencia en la medida
en que el humano contintie siendo humano; un constructivismo
radical que no responde al voluntarismo de los actores, pues las
practicas sociales se despliegan en las sedimentaciones de la his-
toria. Segin Marchart, todo esto abreva en la “diferencia ontolo-
gica” explicitada por Heidegger; aquella que —dicho muy rapida-
mente— distingue al Ser de los entes, la verdad del Dasein de la
verdad de los hechos y que implica una relacion de “ocultamiento”
y “desocultamiento”. El pensamiento postundacional se forja des-
de una suerte de traduccion de estas premisas metafisicas al cam-
po de lo politico delineando, por un lado, la dimension ontologica
de “lo politico” —instancia fundadora—, de la dimensién 6ntica
de “la politica” por otro, esto es, del espacio de las diferencias y su
administracion.*

Sin embargo, resulta sumamente curioso que sea Heidegger
y no Schmitt a quien Marchart recurre para pensar el basamen-

4 “La sociedad siempre estara en busca de un fundamento Gltimo, aunque lo maximo
que puede lograr es un fundar efimero y contingente por medio de la politica (una
pluralidad de fundamentos parciales). Esta es la manera en que debe comprenderse el
caracter diferencial de la diferencia politica: lo politico (localizado, por decirlo asi, en
el lado ontologico del Ser-como-fundamento) nunca sera capaz de estar totalmente a
la altura de su funcién en cuanto Fundamento, y, sin embargo, tiene que actualizarse
bajo la forma de una politica siempre concreta que, necesariamente, no entrega lo que
ha prometido. Pero la politica y lo politico, el momento de fundar y el momento de la
actualizacion de ese fundamento, no se encontraran nunca debido al abismo insalvable
de la diferencia entre ambos términos, la cual no es, en si misma, sino el signo de
nuestra condicion posfundacional” (Marchart, 2009, p. 23).
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to de su importante operacion de lectura. Es facil constatar que,
a lo largo de su escrito, les resta importancia a las formulaciones
schmittianas sobre el concepto de lo politico. De hecho, segin
consta, fueron Paul Ricoeur, Philippe Lacoue-Labarthe —y los ya
mencionados Nancy y Badiou— quienes, desde 1950 en adelante,
se ocuparon de desplegar cabalmente esta distincion ontologica en
el campo de la politica. Conociendo el pensamiento de Schmitt, y
sin animo de discutir la influencia heideggeriana en los pensado-
res estudiados por Marchart, nos preguntamos si no resulta licito
interponer su nombre o, al menos, equipararlo al de Heidegger.
¢No aparece ya inscrito en la propia distincion amigo-enemigo —
desarrollada por vez primera en 1927 en uno de sus textos mas
famosos, el mismo ano que vio la luz Ser y Tiempo del oriundo de
Messkirch— un pensamiento que prefigura la distincion entre
lo politico y la politica? Marcamos esto porque, creemos, que es
Schmitt quien parte de esa “diferencia ontologica” y la sitta en el
centro mismo de la reflexion politica moderna, sin haber sido de-
cisivamente influenciado por los desarrollos heideggeriano, aun
cuando hayan sido contemporaneos y se hayan tratado en algunas
ocasionales oportunidades. No nos interesa adentrarnos en un de-
bate sobre marcas temporales y originalidades, tampoco destacar
las influencias que pudieran o no haber recibido para los autores
que Marchart estudia; es decir, no buscamos poner a Schmitt en el
centro del posfundacionalismo —algo que, por otro lado, resulta
bastante evidente—, sino hacer de Schmitt un pensador posfun-
dacional avant la lettre. Desde alli, creemos, es posible pensar las
tltimas consecuencias de su ontologia politica y reflexionar sobre
el horizonte de sentidos que se despliega en nuestros dias.

Aun asi, consideramos de gran importancia el hecho de que
Marchart recurra a Schmitt, en las primeras paginas de su obra,
para resaltar la dimension de ruptura o divisién inherente a lo po-
litico. Marchart critica el supuesto énfasis schmittiano en su com-
prension “disociativa” de la dinamica politica contraponiéndolo a
una mirada “asociativa” de una pensadora como Hannah Arendt.
Queremos, de hecho, proponer otra lectura al respecto, pues este
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tipo de distinciones, pedagbgicas e ilustrativas, pueden aplanar la
complejidad de un pensamiento como el schmittiano. Conside-
rar que Schmitt se recuesta en demasia en la oposicion propia de
su concepto de lo politico sin asumir como inherente el caracter
constitutivo que esta tiene para la identidad —es decir, la asocia-
cibon—, es algo dificil de considerar —mas para un autor como
Marchart, tan atento a la idea derrideana de “exterior constitutivo”
(Derrida, 1977)—. Asimismo, resulta dificil de sostener atendien-
do a las propias paginas escritas por el aleman, siempre tan preo-
cupadas por mostrar el caracter conflictivo de la unidad politica,
entender los peligros de que las diferencias internas adquieran una
dinamica centrifuga implacable y que conduzcan a la guerra civil.
Es mas, se podria hasta anadir que lo “asociativo” que Marchart
le asigna a Arendt podria implicar una simplificacion, suponiendo
una banalizacion de la diferencia en vistas de una reivindicacion in-
genua del lazo social.’

Como sea, esto también nos interesa poco, dado que lejos esta-
mos de querer revisar la economia del muy buen libro marchartia-
no —por otro lado, archidiscutido ya—; pretendemos, en verdad,
tomar el desafio de un pensamiento ontologico sobre lo politico
con las caracteristicas alli delineadas, mostrar como operan estas
en el decir schmittiano y, desde alli, mostrar toda su pertinencia y,
también, su propio punto ciego. Porque, en definitiva, formamos
parte de una época que no sabe como cancelar la estructuracion
de lo comtn a partir de un hacer destinado a incumplir sus pro-
mesas; destinado a intentar, en el mejor de los casos, una y otra
vez, construir con el barro tragico de la historia, sin garantia algu-
na, sin reduccionismos, como tampoco sin relativismos anarquicos.

5 Pues, en definitiva, ;qué deberia hacer una perspectiva asociativa como la arendtiana
si otra la avasalla, la mancilla o la niega? ;Acaso deberfa sacrificar su principio de
libertad para no convertirse en “no-politica”, es decir, para no actuar con violencia y
dar lugar a la guerra? Los lectores especializados podran buscar miles de argumentos a
estos interrogantes expresados de manera ligera por nosotros, pero sabran —aunque
no lo admitan— que decidir no tratar con estas experiencias, que pueden resultar
desagradables y desastrosas para la vida social y la moral, no basta para evitar su
existencia.
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Por ello, en lo que sigue, desplegaremos una lectura de las paginas
de EI concepto de lo politico para luego, en una seccién subsiguiente,
dirigirnos a las de Teorfa del partisano y revelar, desde alli, anudando
lo considerado previamente, una vision compleja sobre los alcan-
ces heuristicos de la relacion amigo-enemigo.

2. El concepto de lo politico o la necesidad de la decision

¢Que se desprende de una lectura ontologica de El concepto...?
En la frase inicial del propio escrito parece estar ya contenida la
respuesta: “el concepto de Estado presupone el de lo politico”
(Schmitt, 1984a, p. 15). Asi, queda bien claro la premisa de la re-
flexion: entender lo politico no deriva de la comprension de las
formas institucionales que procuran condensarlo; lo politico, por
ende, no se reduce a lo estatal, no puede ser aprehendido desde
su logica y funcionamiento. Para decirlo en el lenguaje postunda-
cional, va mas alla de sus instancias onticas, pero solo pasando por
ellas es que se vuelve factible comprender sus alcances.®

Para Schmitt, lo politico excede y desborda a las instituciones
—algo que ya habia comprendido al estudiar el problema de la ex-
cepcionalidad de manera bien distinta en obras como La dictadura
[1921] y en Teologia Politica [1922], la primera enfatizando la im-
portancia de la homonima institucion de la replblica romana, la
segunda al referirse a la decision desde un costado extrajuridico
mucho mas abarcador—. Por lo tanto, en este escrito de 1927,
el concepto de lo politico delineado asumira una dimension for-
mal —la relacion amigo-enemigo— que solo puede ser pensable
apelando a otra nocion: la de decision, situada siempre temporal
y geograficamente. Esto es asi porque solo la decision realiza tal
criterio y hace posible, desde su performatividad, el orden desde
el vacio de fundamento. Decir esto equivale a afirmar que, para
Schmitt, lo politico solo es siendo, en tanto no se reduce a ningan

6 Para cl autor, se trata de calibrar esta vinculacion: “en general ‘politico” es asimilado,
de una u otra manera, ‘estatal o al menos se referido al Estado. Entonces el Estado
aparece como algo politico, pero lo politico se presenta como algo estatal: se trata
manifiestamente de un circulo vicioso” (Schmitt, 1984a, p. 16).
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principio inmutable, a ningtin sentido tltimo de la historia; solo
hay pura contingencia, polemicidad, acuerdos y desacuerdos.

Sin embargo, como es esperable, a Schmitt no le queda otra
opcion que pensar la nocion misma de lo politico pasando por el
Estado. Como artificio técnico que supo montarse sobre las gue-
rras civiles y confesionales de los siglos XVI y XVII europeos, el
Leviatan moderno expresa un momento de lo politico—tal como
siglos antes lo hicieron los estamentos feudales o la democracia
ateniense—; un momento que no puede ser eterno, ni permanen-
te.” Asi como los agrupamientos amigo-enemigo se transfiguran
con el tiempo —mno hay amistad absoluta, no hay enemistad per-
manente, la forma politica se ve alterada por los desafios que im-
plica garantizar una vida en comtn, eso que Marchart alude como
caracter “asociativo”. Para Schmitt, esa vida en comtn implica una
decision primera de parte de sus miembros que desean sostenerla.
Lo interesante es que lo politico supone excedencia, supone des-
borde y fisura. Por ello, las practicas sociales no pueden colmarlo
0, para ser mas exactos, generan un resto inasimilable. Visto esto
desde el orden institucional, existira siempre la posibilidad del pe-
ligro, ya sea externo —la guerra— o interno —la excepcion, la
stasis, etcétera—. En este sentido es que creemos necesario anudar
estas posibilidades en lo que sigue de nuestro escrito.

Ahora bien, se equivocan quienes creen ver pura homogenei-
dad en el decir de este autor o una subestimacion de la politica
interna. Marchart parece incurrir en este juicio al senalar que “la
politica” no recibe la atencion debida por parte de Schmitt, pues
solo aparece enunciada en su texto fundacional en una nota a pie
con el término “poh‘tesse”.8 Este concepto refiere a la dinamica en-
tre los partidos, pero, creemos, puede entenderse como algo mas,
a saber: como indice de las particularidades que conforman a toda

7 De hecho, en el prefacio de 1963, Schmitt (1984a) agrega: “La época de la estatalidad
estd ya arribando a su fin: sobre esto no corresponde derrochar palabras” (p. 4).

8  “Junto a las dos derivaciones de la polis (politica hacia lo externo y policia en lo interno)
interviene como tercera la politesse como petite politique del juego social” (Schmitt,
1984a, p. 5).
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unidad politica y que dan lugar a la competencia por su direccién.’
Schmitt es bien consciente que la politesse puede adquirir el cariz
de lucha facciosa, de dinamica centrifuga extrema y dar lugar a la
guerra civil. La politesse puede alcanzar un nivel de intensidad que
introduzca la distincion amigo-enemigo al interior de las fronteras
de una unidad politica y, de esa manera, destruya un mundo co-
mun regulado por normas de convivencia. ;Como entender sino
sus reconocidos trabajos de la década de 1920 —como los ya men-
cionados La dictadura y Teologia Politica, y Los fundamentos histdrico-es-
pirituales del parlamentarismo en su situacién actual [1923]— e incluso
aquellos de principios de la década de 1930, previos al ascenso del
nazismo —como El guardidn de la constitucion [1931] y Legalidad y
legitimidad [1932]—, enmarcados todos en la inestabilidad de la
Republica weimariana?

Segtin afirma Schmitt en su tratado, lo politico no es la contra-
posicion estética entre lo bello y lo feo, tampoco es la econémica
entre lo rentable y lo no rentable, ni la moral entre lo bueno y lo
malo; lo politico es la discriminacion amigo-enemigo porque goza
de una autonomia y una primacia tales que le permiten valerse
de cualquiera de esas esferas sociales. En otras palabras, cualquier
dimension polémica proveniente de otro ambito de la vida social
puede convertirse en politica en la medida en que alcance un ni-
vel de intensidad que dé cuenta de una amenaza o un choque que
ponga en riesgo las fronteras que establecen campos de accion en-
tre diversas unidades politicas y las regulen en su interior. Se trata,
pues, del problema de la “intensidad”, variable que Schmitt utiliza
para mostrar esta transposicion y que resulta dificil de asir teori-

9 Algo que Schmitt también remarca al discutir con los pensadores britanicos Harold
Laski y G.D.H. Cole —pluralistas ambos— y destacar que la unidad politica siempre
fue plural y, por tanto, parte de ella. Es notable como el agonismo postulado por Chantal
Mouffe (1999) ya esta presente en Schmitt —aunque no del todo desplegado—. Sin
embargo, como se sabe, el antagonismo schmittiano no es alojado en el decir de la
autora belga. La faz existencial de la relacion amigo-enemigo se encuentra carente de
tratamiento y la diferencia politica impensada en su deriva tltima. Parecerfa que la
teorfa no quiere pensar lo que no desca que se desplicgue en la practica, casi como un
modo de conjuracion.
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camente o de delimitar previo a un caso especifico; depende, en

suma, de una decision:

El significado de la distincion de amigo y enemigo es el de indicar
el extremo grado intensidad de una unién o de una separacion, de
una asociacion o de una disociacion: y ya puede subsistir teorico y
practicamente sin que, al mismo tiempo, deban ser empleadas todas
las demas distinciones morales, estéticas, econdomicas o de otro tipo.
No hay necesidad de que el enemigo politico sea moralmente malo, o
esteticamente feo; no debe necesariamente presentarse como compe-
tidor economico y tal vez puede también parecer ventajoso concluir
negocios con ¢l. El enemigo es simplemente el otro, el extranjero y
basta su esencia que sea esencialmente como en un sentido particu-
larmente intensivo, algo otro o extranjero, de modo que, en el caso
extremo sean posibles con ¢l conflictos que no puedan ser decididos ni
a traves de un sistema normas preestablecidas ni mediante la interven-
cion de un tercero descomprometido y por eso imparcial. (Schmitt,
1984a, p. 23) 10

En ese marco, el mayor grado de intensidad da lugar a que la

amenaza o diferendo pueda resolverse apelando al poder de las ar-

mas. De alli que, para Schmitt (1984a), la guerra siempre sea un

presupuesto de lo politico, no su matriz primera o su horizonte

ineluctable, sino una posibilidad siempre factible, independiente-

mente de la propia voluntad:

La guerra deriva de la hostilidad puesto que esta es negacion absoluta
de otros puntos la guerra es solo la realizacion extrema o la hostilidad.
No tiene necesidad de ser algo cotidiano normal como y ni siquiera
ser vista como algo ideal o deseable: debe no obstante existir como
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Y sigue Schmitt (1984a): “Enemigo no es el competidor o el adversario en general.
Enemigo no es siquiera el adversario privado que nos odia debido al sentimiento
antipatia. Enemigo es solo un conjunto de hombres que combate, al menos virtualmente,
0 sca sobre una posibilidad real, y que se contrapone a otro agrupamiento humano el
mismo género. Enemigo es solo el enemigo publico puesto que todo lo que se refiere
a semejante agrupamiento, y en particular un pueblo fntcgro, te viene por eso mismo
publico” (p. 23).
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posibilidad real para que el concepto enemigo pueda mantener su sig-

nificado. (p. 30)

El choque entre combatientes de distintas unidades politicas significa
un mecanismo que reafirma el criterio amigo-enemigo al pretender
resolver una disputa que no se ha podido o querido resolver de otra
manera. Por ello, Iejos la guerra de negar la politica, Schmitt con-
sidera que la reafirma, tal como supo mostrar Carl von Clausewitz
(1983). Para el jurista nacido en Plettenberg, el caracter existencial
de lo politico y la posibilidad de utilizar la guerra se desprenden de
un principio fundamental que reza la inexistencia de un tercer actor
entre los Estado: no hay, pues, un Leviatan de Leviatanes.

Incluso el momento de mayor disociacion de lo politico, de
mayor distancia de la enemistad —como lo es el choque belico—,
conlleva un nivel alto de cohesion interna que posibilita que exis-
tan sujetos capaces de matar y morir para defender una forma de
vida. La guerra es el ejemplo extremo de la potencia de lo comn,
de la “amistad”. En ese marco, la suya no es una mirada belicista de
lo politico, ni pretende hacer de lo politico un camino necesario
hacia la guerra; solo procura comprender el trasfondo Gltimo que
lo explica:

Todo esto no quiere decir en absoluto, sin embargo, que la esencia
de lo “politico” no sea otra cosa que la guerra sangrienta y que toda
tratativa politica debe hacer una batalla militar comn y que todo pue-
blo est¢ ininterrumpidamente contrapuesto a todos los demas en la
alternativa de amigos o enemigo, ni que la correcta eleccion politica
no pueda consistir justamente en evitar la guerra. La definicion aqui
dada de “politico” no es ni belicista, ni militarista, ni imperialista, ni
pacifista, ella no representa siquiera un intento de elevar la guerra
victoriosa o la revolucion lograda “ideal social”, puesto que guerra y
revolucion no son nada de “ideal” ni “social”.  (Schmitt, 1984a, p. 30).

Como ha quedado claro, la relacion amigo-enemigo puede

tramitarse con negociaciones, diplomacias, tratados y esquemas
disuasivos, pero nada de ello obtura que, analiticamente, la gue-
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rra permanezca como posibilidad. Es evidente que Schmitt se en-
cuentra sensibilizado por la geopolitica europea del momento, por
los efectos de la Primera Gran Guerra, la resolucion humillante de
Versalles y sus ecos en la impuesta Republica inestable de Weimar.
Sabemos, ademas, que ya en ese marco epocal, era consciente de
la pérdida de centralidad del continente frente al creciente empo-
deramiento de Estados Unidos en el Oeste y la Union Soviética en
el Este —basta con leer las primeras paginas de “La ¢poca de las
neutralizaciones y las despolitizaciones” de 1929—. Esto explica
por qué su escrito no avanza en mayores consideraciones sobre la
dinamica interna que conduce a la guerra civil. De hecho, al defi-
nir al Estado como el “monopolio de la decision” (Schmitt, 1984a,
p- 4), Schmitt denota que eso es posible debido a que un pueblo
ha decidido organizarse para defenderse, para mantenerse libre del
dominio de otro. En caso contrario, sugiere que “lo ‘politico’ no
desaparece del mundo por el hecho de que un pueblo no tenga ya
la fuerza y la voluntad de mantenerse en la esfera de lo “politico’:
desaparece simplemente un pueblo débil” (Schmitt, 1984a, p. 49).
El naciente orden politico derivado de la abdicacién del empera-
dor Guillermo II revela, para Schmitt, un condicionamiento a la
decision del pueblo aleman, un avasallamiento incluso a la paridad
politica que supone la relacion amigo-enemigo, una criminaliza-
cion de la guerra en tanto tal.

De todos modos, pensar la decision como forma de lidiar con
la contingencia radical de los hechos, como aquella dimension 6n-
tica que posibilita y al mismo tiempo se ve posibilitada por la onto-
logia negativa, conlleva sustraerla del campo de lo extraordinario.
Por ello, para Schmitt, la decision soberana que decide sobre el
estado de excepcion —tal como aparece definida en Teologia politi-
ca— no depende —no puede depender— de un lider carismatico
—Schmitt no es Max Weber—. Remite, en todo caso, al apice de
la forma politica que, en la Modernidad, se encuentra en el Esta-
do. El criterio amigo-enemigo supone que, llegado el caso, alguien
pueda decidir en nombre del pueblo que, a su vez, se organizo para
defender su forma de vida y que esta dispuesto a hacerlo en la gue-
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rra. Por ello, sosteniendo su filiacion con Hobbes, Schmitt indica
que lo que ha de conservarse es la soberania, no la persona del
soberano; es, como veremos, el pueblo.

Esto no quita que desde las luchas confesionales europeas la so-
berania moderna no se haya estructurado de diversas maneras. De
hecho, en EI concepto. .., Schmitt marca una diferencia fundamen-
tal que abre un nuevo tiempo politico. Por una serie de aconteci-
mientos de enorme envergadura el Leviatan hobbesiano ha mutado
su piel. La crisis del capitalismo de 1930, la enorme movilizacion
efectuada previamente por la Gran Guerra y la emergencia de las
masas como actor decisivo de la politica, han llevado al fracaso de
un tipo de artificio de raigambre liberal. Asi, segin el autor, naci6
un Estado de otro tipo; uno que, siguiendo a su amigo Ernst Jiinger
(2003), define como “total”. Esto es un Estado que ya no descono-
ce la dimension politica o politizable de cualquier ambito, sino que
la asume y la despliega sobre aquellos ambitos otrora considera-
dos no-politicos (Laleff Ilieff, 2020).Y ello menos por tratarse de
un esquema o formulacion totalitaria de lo politico —que supone
otra nocién de amigo-enemigo, una rigida, incluso anti-politica,
diriamos anti-schmittiana—, que por suponer que toda diferencia
se ha revelado ya como politica y, por tanto, tramitable incluso en
la guerra. En tal contexto, ha muerto, para Schmitt, el Estado li-
beral decimonénico, ese organismo articulado en la distancia que
media entre lo estatal y lo social, entre lo politico y lo economico,
entre lo pablico y lo privado:

En cambio la equiparacion de “estatal” y “politico” es incorrecta y erro-
nea en la misma medida en que estado y sociedad se compenetran
reciprocamente y todos los asuntos hasta entonces “solo” sociales se
convierten en estatales, como ocurre necesariamente una comunidad
organizada de modo democratico. Entonces todos los sectores hasta
aquel momento neutrales —religion, cultura, educacion, economia—
cesan de ser neutrales en el sentido de no estatales sino politicos.
Como concepto polémicamente contrapuesto a tales neutralizaciones
y despolitizaciones de sectores importantes de la realidad aparece el
Estado total propio de la identidad entre estado y sociedad, jamas des-
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interesado frente a ningtin sector de la realidad y potencialmente com-
prensivo de todos. Como consecuencia, en ¢l todo es politico, al me-
nos virtualmente, y la referencia al Estado no basta ya para fundar un
caracter distintivo especifico de lo “politico”. (Schmitt, 1984a, p. 19)

Por tales considerandos, Schmitt lejos esta de validar la ficcion
del contrato como principio de la vida social; todo ese encuadre
simbolico ha caido en desgracia. El Estado total imposibilita remi-
tirse a cualquicr principio individualizador de lo polftico, incluso
de raigambre iusnaturalista. En plena antesala de la Segunda Gran
Guerra, solo existe la disposicion de las unidades politicas de que-
rer preservarse en su ser; esa dimension que posibilita la vida indi-
vidual con sus diferencias intrinsecas. Por ello, no existe posibilidad
de mentar ningtin principio de conciencia para sustraerse de la po-
sibilidad de dar la vida por los amigos. Schmitt, en suma, radicaliza
a su maestro Hobbes.

Y esto es decisivo, también, para escapar de las lecturas que
tienden a enfatizar a la teologia politica como el hilo secreto que
enhebra a todo el pensamiento schmittiano (Dotti, 2014; Herrero
Lopez, 2007), desarrollado durante casi medio siglo. Lo es porque
Schmitt no hace sino otra cosa que marcar el vacio de fundamento,
el caracter necesario pero contingente de hacer algo con ¢l. Un es-
crito como el que aqui nos ocupa enfatiza, una y otra vez, la impo-
sibilidad de la universalizacion, de Cualquicr paradigma que Simpli—
fique las diferencias y conciba a la politica desde la asimilacion. Por
ello afirma que “quien dice humanidad quiere engafiar” (Schmitt,
1984a, p. 51). El mundo es un pluriverso y no un universo po-
litico. Quien considere lo contrario es complice de los peligros
que encierra un paradigma semejante, una practica movida con el
objetivo de aplanar las distancias y avasallar las decisiones de los
distintos pueblos. Este es el riesgo que Schmitt le asigna tanto a las
posiciones imperialistas, como a las perspectivas técnico-economi-
cas del marxismo y el liberalismo, motorizadas ambas por absolu-
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tizar la enemistad, por cancelar la politicidad de ese otro al que se
enfrentan, al que discriminan buscando aniquilar. 1

En definitiva, un paradigma teologico sobre lo politico supo-
ne estos mismos problemas, por ello Schmitt es critico en EI con-
cepto..., y no vuelve a apelar a ¢l hasta aquellas notas agregadas
a su tltima edicién, en el afio 1963.!% Es decir, la teologia extre-
ma la intensidad de la relacion amigo-enemigo; es universal, con
una pretension de verdad, auxiliada por una idea de dogma y de
inmutabilidad. Para la teologia el otro es un infiel o un enemigo
de la humanidad. Por definicion, parte de una universalidad que,
para Schmitt, no existe; o solo existe —dicho laclausianamen-
te— como trafico o dominio de una particularidad. De este modo,
“teologia politica” es un sintagma contradictorio y ruidoso para el
interior mismo del corpus schmittiano; solo puede entenderse de
manera algo aislada o como herencia estructural que opera como
forma de la estatalidad —como en Teologia politica—, sedimentada
en la cultura cristiana, o para capturar la ficcion de la Res publica

11 “La humanidad en cuanto tal no puede realizar ninguna guerra, puesto que no tienen
enemigos, al menos sobre este planeta. El concepto de humanidad excluye el de
enemigo, puesto que también el enemigo no deja de ser hombre y en esto no presenta
ninguna diferencia especifica. Que se realicen guerras en nombre de la humanidad no
contradice esta simple verdad, sino que tiene un significado politico particularmente
marcado. Si un Estado combate a su enemigo en nombre de la humanidad, la suya no
es una guerra de la humanidad, sino una guerra por la cual un determinado Estado
trata de aduenarse, contra su adversario, de un concepto universal como para poder
identificarse con ¢l (a expensas de su enemigo), del mismo modo que se puedan
utilizar distorsionadamente los conceptos de paz, justicia, progreso, civilizacion, a fin
de reivindicarlos para si y expropiarselos al enemigo. La humanidad es un instrumento
particularmente idoneo para las expansiones imperialistas y es también, en su forma
ético-humanitaria, un vehiculo especifico del imperialismo economico” (Schmitt,
1984a, p. 51)

12 Al presentar “el cristal de Hobbes”, en una larga nota a pie de pagina, como un esquema
que permite entender el mundo de las necesidades de los hombres y la apertura a la
trascendencia, Schmitt (1984a) indica que dio con el “el fruto de toda una bisqueda
que durd toda mi vida sobre el tema general aqui tratado y sobre la obra de Tomas
Hobbes en particular” (p. 63). Asi, les propone a sus lectores leer toda su obra como una
basqueda teologico-politica. Sin embargo, creemos que, mas alla de sus motivaciones
secretas o personales, el intento de fijar un decir no puede dejar de eliminar lo que ha
quedado dicho a lo largo de distintas paginas publicadas por tantas décadas, pues no se
corresponde con el ritmo mismo de su biografia intelectual.
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christiana medieval, delineada en el Nomos de la Tierra [1950], en la
que la pretendida armonia entre espada y baculo, poder y autori-
dad, se revela como ilusoria. Mientras que la teologia es universal,
con una pretension de verdad, auxiliada por una idea de dogma y
de inmutabilidad; lo politico es, precisamente, lo contrario: condi-
ce, mas bien, con el caracter abierto y siempre reinterpretable del
mito (Schmitt, 2010), cuyo sentido no puede ser nunca fijado, sino
reinterpretado.

En este apartado hemos querido enfatizar este rasgo presente
en El concepto... a los fines de mostrar la intensidad que supone
lo politico en su despliegue siempre contingente. Entender la ar-
ticulacion entre “lo ontologico” y “lo 6ntico”, entre “lo politico” y
“la politica”, y negar que pueda ser escindible lo disociativo de su
decir sobre la guerra de lo asociativo de su principio sobre la uni-
dad de la pluralidad social, nos permite a continuacion dirigirnos a
su escrito intitulado Teorfa del partisano para pensar el momento en
el cual el suplemento que es la decision se revela como imposible.

3.Teoria del partisano o laimposibilidad dela decision.

Schmitt justifica la eleccion de la figura del partisano como
clave para reinterpretar las tesis de EI concepto..., destacando su
relevancia en la coyuntura historica de la década de 1960. En ese
contexto, recupera al partisano espafiol, que ya habia fascinado a
Clausewitz durante sus analisis de las campafias napoleonicas, y re-
memora su lucha contra la invasion francesa. Posteriormente, lo
inscribe en una senda genealogica que extiende hasta las luchas por
la liberacién nacional en Africa y los movimientos marxistas des-
plegados desde inicios del siglo XX. Dentro de este movimiento
conceptual, Schmitt procura mostrar la articulacion entre la causa
nacional y la postura revolucionaria, haciendo hincapi¢ en la di-
mension necesariamente teltrica y particularista de la esfera poli-
tica, en la que el partisano se desarrolla.

Indica que, si bien Lenin fue el primero en comprender la im-
portancia del partisano para el marxismo, a los ojos de Schmitt fue
Mao quien uni6 la lucha contra el invasor con la lucha contra una
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forma de organizacion burguesa.13 Asi, lo que Schmitt hace con el
partisano es analogo a lo que hizo décadas atras con el Estado en El
concepto... Esto es, estudiar una dimension éntica, propia de “la po-
litica”, para revelar un elemento ontologico, propio de “lo politi-
co”. Recuérdese, ademas, que ¢l mismo establecio6 el vinculo entre
ambos trabajos, dado que el subtitulo presente en Teoria del partisa-
no no es otro que Notas complementarias al concepto de lo politico. 4 1a
justificacion mas especifica, no obstante, proviene del tratamiento
de algo que aparecia solo enunciado en 1927 mas no interrogado
en sus ultimas consecuencias: la guerra civil, aquella intensidad de
la politesse que introyecta al interior de la unidad politica la relacion
amigo-enemigo. En ese marco resulta clave preguntarse por las po-
sibilidades de la decision que delimita tal fractura.

Sabemos que para Schmitt la guerra civil es la negacion del Es-
tado o de la forma politica ordenadora de lo social; su extremo, su
grado mas alto de intensidad, que puede derivar en la disolucion
misma de un pueblo. Sabemos, ademas, que en un nivel menos
dramatico de intensidad, la relacion amigo-enemigo de la guerra
civil supone una disputa por la titularidad del poder —es decir,
quién decide en nombre de la comunidad, a qué figura inscrita en
los canales juridico-politicos se dota de autoridad para tomar la
decision empirica, en el caso concreto, que posibilita ordenar el
exceso o la carencia ontologica—. Sin embargo, no debe olvidarse
una tercera posibilidad, similar a la primera: que la lucha intestina
derive en el surgimiento de dos pueblos, de dos unidades politica-

13 “Hay dos tipos de guerras particularmente importantes en relacion con el partisano
y, en cierto sentido, casi emparentadas con éste: la guerra civil y la guerra colonial”
(Schmitt, 1984c, p. 120). La revolucion comunista, claro esta, implica la primera y
Lenin fue “el primero que se convencio plenamente de que el partisano era una figura
decisiva de la guerra civil, nacional e internacional” (Schmitt, 1984c, p. 152). Aun asf,
fue el revolucionario chino quien llevo a cabo ambas guerras, en simultanco. “En este
nuevo Clausewitz” (Schmitt, 1984c, p. 157), “confluyen diversos tipos de enemistad que
se vuelve cada vez mas fuertes hasta alcanzar la enemistad absoluta” (Schmitt, 1984c, p.
159).

14 En la edicion de Trotta figura como Acotacidn al concepto de lo politico —en el original en
alemén: Zwischenbemerkung zum Begrjffdes Politischen—.
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mente organizada. Es decir, la secesion y, seguidamente, el paso de
la guerra civil a una guerra interestatal.

Es que, si la guerra entre comunidades galvaniza la identidad
de los actores o espacios politicos y representa el grado maximo
de defensa de un modo de vida frente a un otro, la guerra intes-
tina replantea la posibilidad misma de lo comln en ese espacio de
supuesta “amistad”. Lo que esta en juego, por tanto, es que las di-
ferencias que el posfundacionalismo marchartiano llama propias de
“la politica” alcancen una dinamica ingobernable que haga del otro
ya no un adversario, sino un enemigo absoluto. Dado el principio
de desborde de lo politico que hemos rastreado en EI concepto...,
esta es una posibilidad logica. En un contexto semejante bien pue-
den romperse los esquemas de transaccion, resolucion o neutrali-
zacion de la violencia al interior de un espacio de representacion.
Se trataria, incluso, de una suerte de “Estado fallido” —para decir-
lo en el lenguaje de la politologia contemporanea—. El miedo o la
amenaza existencial pasa a ser a un otro que no es del todo otro; el
hijo, la pareja, el hermano o el vecino. La figura del partisano reve-
la la faz mas extrema y disolvente de lo politico y sus distinciones.
Por ello, Schmitt no hace del partisano un mero combatiente irre-
gular, un simple guerrillero. El partisano es una parte de la unidad
que ha emergido poniéndola en trance. Goza de la legitimidad del
pueblo o de una parte de ¢l que se considera como el tnico pueblo
legitimo. De alli que entre sus caracteristicas mas importantes se
encuentre la de poseer un alto compromiso politico y un aspecto
telrico considerable!®:

El partisano combate dentro de una formacion politica y justamente
el caracter politico de su actividad valoriza el sentido originario de la
palabra partisano. En efecto, este término deriva de partido y remite al

15 “Irregularidad, acrecentada movilidad, intensidad del compromiso politico y caracter
teltrico” (Schmitt, 1984c, p. 129), son las cuatro caracteristicas del partisano que
Schmitt cree “haber delimitado en el plano conceptual” en su “horizonte” (Schmitt,
1984c¢, p. 129) epocal. Hemos trabajado sobre esta delimitacion en: Laleff Ilieff (2011).
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, , .
vinculo con una parte o con un grupo de algan modo combatiente, ya
)16

sea en guerra, ya en politica activa. (Schmitt, 1984c, p. 123

De esta manera, la figura del partisano interroga la legitimidad
de una forma histérica y concreta de lo politico. Rompe con lo que
permite la decision en el caso extremo de contraposicion existen-
cial. En consecuencia, frente a la emergencia del partisano, el so-
berano estatuido o bien asume la condicion politica de este o bien
lo niega. De ser este tltimo el camino elegido la teoria schmittiana
entraria en terreno pantanoso. Su distincion amigo-enemigo, for-
mulada treinta cinco aos antes, y sostenida como médula de todas
sus conceptualizaciones, terminaria asi por habilitar la neutraliza-
cion misma de lo politico; haria del otro —en este caso el partisa-
no— un disvalor, incluso abriria las puertas para su aniquilamiento
o deshumanizacion al considerarlo un criminal. Por ello, Schmitt
(1984c¢) plantea, que “el partisano tiene absoluta necesidad de una
legitimidad si quiere permanecer en la esfera de lo politico, y no
hundirse simplemente en la del criminal coman” (p. 179). Agu-
damente agrega que “la cuestion entonces es solo si la enemistad
puede ser circunscrita y controlada, vale decir si es una enemistad
relativa o absoluta” (p. 160) debido a que “no puede resolverse con
algunas antitesis faciles como legalidad e ilegalidad que hoy se han
vuelto usuales” (p. 179).

El escenario parece plantear un punto de no retorno. En los
hechos, ya no existe una unidad politica, ya no hay tramitacion
de las diferencias dentro de un esquema institucional admitido
por las distintas expresiones de la politica. La legitimidad apare-
ce como un botin en disputa; el espacio de representacion fractu-
rado, dividido por una frontera infranqueable. Por esta razon, el
derecho termina asumiendo y cristalizando —acaso también am-
plificando— tal escision, siendo incapaz de llevar a cabo una “regu-

16 “Partisano, en aleman, quiere decir ‘adepto a un partido’, aquel que se mueve siguiendo
la linca de un partido, y lo que esto significa concretamente asume valores diferentes
segun el momento historico, ya sea en relacion con el partido o con la formacion con los
cuales se alinee, ya sea con respecto a la manera de ‘tomar partido’, de comprometerse
que puede ser incluso la de combatir y caer prisionero” (Schmitt, 1984c, p. 124).
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larizacion de lo irregular” (Schmitt, 1984c, p. 125): “Este caracter
politico intenso del partisano debe ser tenido muy en cuenta, jus-
tamente porque permite distinguirlo del delincuente comun y del
ladrén, a los que impulsa el Gnico fin del lucro personal” (Schmitt,
1984c¢, p. 123).Y esto no remite a una contradiccion del decisio-
nismo schmittiano, sino a una aporia que se inscribe en la propia
ontologia de la que parte.

Como ya hemos sugerido, tratar al partisano como un criminal
implica replicar no solo las derivaciones de esos discursos tan cri-
ticados por Schmitt, los cuales poseen una matriz que absolutiza al
otro, negando su dimension politica, sino que desconoce la deci-
sion primera de un pueblo que quiere organizarse para ser libre de
sostener o modificar su propia forma de vida. La intensidad de lo
politico se ha desbordado de tal manera que el enemigo se vuelve
no-politico y la distincion que lo posibilita se vuelve imposible: “la
sustancia de lo politico no es la enemistad pura y simple sino la
posibilidad de distinguir entre el amigo y el enemigo y el poder
presuponer tanto al amigo como al enemigo” (Schmitt, 1984c, p.
186).

Pero, por otro lado, si el derecho reconoce al partisano en su
dimension politica, si lo convierte en beligerante, se asume la exis-
tencia de un orden dentro de otro orden, o de dos 6rdenes al inte-
rior de una misma unidad politica que, en verdad, ya no es tal, es
decir, se asume la existencia de dos bandos que pugnan por la mis-
ma funcion de universalidad sin respetar la universalidad anterior-
mente consagrada, o por la independencia de una de sus partes. Si
este es el caso, entonces, la guerra civil ha devenido en guerra in-
ternacional, en guerra de liberacion nacional. La decision soberana
se ha entonces vuelto partisana.

Y aqui, pues, cobra cabal importancia lo dicho por Schmitt
acerca del general frances Raoul Salan, quien estuvo al mando de la
primera guerra de Indochina, organizo el golpe de Estado de Argel
en 1961 y fundo la Organizacion del Ejército Secreto —conocida
por sus siglas en francés: OAS— desplegando métodos partisanos
con el ropaje de la autoridad estatal francesa. Schmitt (1984c¢) se-
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fala que Salan “mismo se transformé en partisano, y termino de-
clarando la guerra a sus superiores, a su propio gobierno” (p. 179).
Visto desde las coordenadas que sugiere, no habria entonces dife-
rencia entre el OAS y quienes pelearon por la independencia de
Argelia. Sin embargo, el hecho de que Salan fuera un militar envia-
do por el Estado francés a desplegar determinado tipo de guerra
para sofocar los levantamientos independentistas muestra algunos
ribetes que Schmitt parece no explorar y que nos permite obser-
var los limites de su concepto de lo politico.

Uno de esos ribetes, acaso el mas evidente, indica la reversion
contra el propio Estado de sus métodos partisanos que representa
la biografia de Salan, pero también el vacio de la decision que he-
mos querido indicar desde un principio. Notese tales aristas en lo
enunciado por Schmitt (1984c) en los siguientes dos pasajes:

Salan consideraba al partisano argelino como el enemigo absoluto.
De improviso aparecio a sus espaldas un enemigo mucho peor que el
primero para ¢l, y con mucha mas safia: su propio gobierno, sus pro-
pio superiores, sus propios hermanos. En ellos vio un nuevo enemigo.
Este es el punto central del caso Salan. El hermano de ayer se revelo
como el enemigo mas peligroso. (p. 181)

Una declaracion de guerra es siempre la individualizacion de
un enemigo. Esto es algo obvio y en los inicios de una guerra civil
lo es alin mas cuando se haran la declar6 se dirigio en realidad dos
enemigos diferentes: al frente argentino anunciando la continua-
cion de la guerra regular y regular; al gobierno frances iniciando
una guerra ilegal e irregular.

Nada aclara mejor el callejon sin salida en el que se habia puesto Salan
que el examen de esta doble declaracion de hostilidades. Toda guerra
sobre dos frentes provoca siempre el interrogante acerca de cual debe
ser considerado el enemigo real. ;No es acaso un signo de desgarra-
miento interior tener mas de un enemigo real? El enemigo signiﬁca
el cuestionamiento de nosotros como figuras. Si la propia figura fijada
sin incertidumbres, ;como se produce esta duplicidad del enemigo no
es algo que se puede dejar de lado por cualquier razon o que se deba
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eliminar por su absoluta falta de valor? El enemigo se ubica a mi mis-
mo plano por esta razon debo contener con ¢l durante una lucha para
conquistar la medida de mi mismo mi propio limite mi figura. (p- 181)

Lo que no termina de notar Schmitt del caso Salan es que lo
que aparece cuestionado con su figura es el criterio mismo de lo
politico, su criterio, pues ya no es posible fijar sin “incertidumbres”
quién es amigo y quién es enemigo. Salan es parte de una estatali-
dad derruida, algo que Schmitt no nota o no quiere notar. Inclu-
so nosotros, sus lectores, podemos pensar a Salan como un tipo
de partisano que se articula con cierta estatalidad; una que lleva al
extremo la negacion de la otredad masacrando y desapareciendo
a los disidentes, incluso a sus subditos. Es decir, como expresion
de una forma politica que adopta una posicion partisana, irregular,
socavando su propia dimension estatal, su legitimidad. Con las di-
ferencias del caso, ;no ha sucedio algo semejante en el Proceso de
Reorganizacion Nacional argentino de 1976, alli cuando este regi-
men autoritario “tramit6” las diferencias y oposiciones asesinando
y desapareciendo a quienes entendia como amenaza (Laleff Ilieff,
2025a)? Por ello, afirmamos, que la Teoria del partisano conduce a
la reflexion politica hacia un terreno mucho mas complejo que el
senalamiento de cierta actividad criminal que puede adoptar el Es-
tado en alglin momento para sostenerse. Para decirlo a partir del
recuerdo de autores conocidos, lo que buscamos subrayar desde
el partisanismo de Salan remite menos a la denuncia de Antonio
Gramsci (1975) del fascismo —que indicaba como se sostenia la
legalidad capitalista desde la ilegalidad estatal—, o a la sutileza
vista por Ernst Fraenkel (2022) en tiempos del nazismo, —que
supo documentar la articulacion entre mecanismos ordinarios del
derecho con extraordinarios en el denominado “Estado dual” (La-
leff Ilieff, 2024)—. Estamos, en todo caso, ante la ruptura de la
logica schmittiana de la excepcion; ruptura que tampoco puede
comprenderse cabalmente en la indistincion que refiere una vision
biopolitica como la de Giorgio Agamben (2018). Se trata, en ver-
dad, de algo mas profundo: la imposibilidad ontologica.
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Y si bien pareceria que Schmitt (1984c) lo comprende cuando in-
dica que “en el partisano moderno las dos oposiciones, regular-irre-
gular y legal-ilegal, pierden sus contornos y se funden en una sola”
(p- 125), no llega a estar dispuesto a continuar con la profundidad
de su propio descubrimiento, con el gesto lacido de recuperar una
figura como el partisano para revisar a su propio concepto verte-
brador de lo politico. En la Gltima oracién de su escrito, Schmitt
(1984c¢) indica lo siguiente: “La teorfa del partisano desemboca en
el concepto de lo politico, en la pregunta sobre quién es el enemigo
real y en un nuevo Nomos de la tierra” (p. 188). Schmitt no hace
sino otra cosa que encapsular lo que queda como resto de su aguda
reflexion, pues no es cierto que la lectura de Teoria del partisano nos
deje en la antesala de EI concepto. .., en las puertas de ese texto es-
crito y publicado tres décadas atras. No hay, como sugiere, que bus-
car en sus paginas para completar lo que queda de su indagacion de
1962. La problematizacion no es recursiva, no queda sellada, sino
agujercada. Teoria del partisano conduce al concepto de lo politico
a su extrema y radical contingencia; muestra que lo politico es un
modo de lidiar con una falta y un exceso ontologico, constitutivo,
de la vida social.

4. Conclusion

Lo trabajado en este escrito, lejos de significar la inoperatividad
del pensamiento schmittiano o anular su importancia para pensar
nuestra ¢poca posfundacional, muestra, en verdad, toda su rele-
vancia para seguir reflexionando en torno a su aporia constitutiva:
¢como construir un orden desde un fundamento contingente es-
tando noticiados de esa misma dimension circunstancial de todo
fundamento? Quizas esto no tenga que aplacar el impetu teérico,
quizas pueda insuflarlo de valor para repensar lo politico abrigando
alguna consideracion ética; una consideracion que haga soportable
las delimitaciones propias de lo politico sin las ingenuidades y las
calamidades de ciertos paradigmas.

Schmitt sigue siendo til para criticar aquellos discursos que
apelan a los mitos de origen, a la raiz religiosa o racial, o a cual-
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quier otro ambito que postule una verdad inmutable que de lugar
a una unidad clausurada de una identidad incontaminada. Es cierto
que este dilema ha sido el terreno que no ha podido franquear el
posfundacionalismo y la practica politica, acorde a su época. Sin
embargo, debido a procesos desplegados con fuerza en los tltimos
afios, la manera de lidiar con esa aporia del fundamento ha resulta-
do cada vez mas reveladora de las intolerancias y menos imaginati-
va respecto a sus propios limites.

Sabemos bien que no se puede escribir una receta desde el
terreno conceptual; aunque teoria y practica no sean andariveles
totalmente distintos, poseen sus propios tiempos, logicas y grama-
ticas. Pero es precisamente por esta imposibilidad que resulta cru-
cial explorar si la invocacion a una ética, pensada desde los desafios
de un tiempo historico especifico, puede emerger ante un pensa-
miento ontologico-politico de las caracteristicas de las que abreva-
mos, incluso para dar lugar a determinadas normas de convivencia
que no sean meras normas electorales.
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CAPITULO 12

EL ESPACIO ENTRE LA POLITICAY LO
POLITICO: PENSANDO EL DISENSO ENTRE
SCHMITT Y RANCIERE

Felix Alejandro Cristid’

RESUMEN

Este capitulo examina la ambivalencia del disenso en sistemas
de gobierno que reconocen al pueblo como fuerza opositora le-
gitima al poder constituido. A partir de la teorfa de Carl Schmitt
—especialmente sus conceptos de ndmos, soberania y representa-
cion— se analizan las tensiones entre orden y conflicto, asi como
la funcion politica del espacio piblico. El articulo revisa la distin-
cion entre “la politica” y “lo politico” en Schmitt, y la confronta con

1 Universidad de Costa Rica. Escuela de Filosofia
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teorias contemporaneas del disenso, especialmente la de Ranciere,
que entiende lo politico como irrupcion y disputa. El analisis gira
en torno a tres ejes: la apropiacion del espacio como fundamento
del poder soberano; la esfera plblica como escenario de visibiliza-
cion y confrontacion; y el disenso como fuerza tanto constituyente
como desestabilizadora. Se sostiene que el espacio publico, lejos
de ser un simple ambito de representacion, constituye un lugar de
reapropiacion politica donde se disputa la legitimidad del orden ju-
ridico y se reactualiza el poder constituyente.

Palabras clave: apropiacion del espacio, disenso, espacio pa-
blico, Estado, soberania.

ABSTRACT

This chapter examines the ambivalence of dissent in politi-
cal systems that recognize the people as a legitimate oppositio-
nal force against constituted power. Drawing on Carl Schmitt’s
theory—particularly his concepts of nomos, sovereignty, and re-
presentation—the analysis explores the tensions between order
and conflict, as well as the political function of public space. The
article revisits the distinction between “politics” and “the political”
in Schmitt, while engaging with contemporary theories of dissent,
such as Ranciere’s, which conceives the political as disruption and
contestation. The analysis is structured around three key axes: the
appropriation of space as the foundation of sovereign power; the
public sphere as a site of visibility and confrontation; and dissent as
both a constituent force and a destabilizing moment. It argues that
public space, far from being merely a site of representation, is a lo-
cus of political reappropriation where the legitimacy of established
power is contested and constituent power is reactivated.

Keywords: appropriation of space, dissent, public space,
sovereignty, State
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Introduccion

Un caso paradigmatico en la reflexion sobre el surgimiento
del orden politico moderno es el contractualismo de Hobbes, que
fundamenta la sociedad civil a partir de la necesidad de asegurar
la cooperacion humana frente a un supuesto Estado de naturaleza.’
Esta condicion, concebida como un estado de guerra potencial, re-
queriria la existencia de una autoridad suficientemente fuerte para
imponer y garantizar el orden entre los individuos.?

Por su parte, el realismo politico prioriza el orden y la esta-
bilidad por encima de la justicia, asumiendo el conflicto como
elemento constitutivo y rechazando como utopicas o moralistas
aquellas perspectivas que niegan estos hechos (McQueen, 2017).
En este contexto, la obra de Carl Schmitt destaca por su intento
de fundamentar el orden politico, no en un pacto, sino en la apro-
piacion originaria y efectiva del espacio. La relacion fundamental
entre el establecimiento de un poder legislador y la tierra bajo ju-
risdiccion se vuelve un punto de partida para poder explicar las
dinamicas acontecidas en un espacio que posibilita la accion civil,
tanto mediante el consenso (entendido preliminarmente como ac-
ci6on de asentir) como mediante el desacuerdo como condicion de
disenso (momento de ruptura del consenso).

¢Como fundamentar la legitimidad de este dominio sobre el
espacio cuando nos referimos al ambito publico? La basqueda
por asegurar el control y la sectorizacion de la tierra hizo indis-
pensable el establecimiento de codigos y normas que preservaran
tanto la propiedad de los ciudadanos como el orden que garanti-
zaria en la medida de lo posible su convivencia. De esta manera

2 Ficticio o hipotético en cuanto se teoriza sobre como pudo haber surgido la sociedad
civil y los sistemas de gobierno, en lugar de afirmar como se generaron en realidad.

3 Locke vio el “estado de naturaleza” como un estado de libertad e igualdad regido por la
ley natural, pero inestable sin un gobierno. Rousscau lo imagind como una condicion
armonica y libre antes de la corrupcion social causada por la propiedad privada. Kant
lo considerd una hipotesis de anarquia legal que debia superarse mediante un contrato
social basado en la justicia. Schmitt reinterpreto el estado de naturaleza en términos de
contlicto politico y el estado de excepcion para reflejar una forma extrema de estado de
naturaleza en la politica contemporanea.
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el orden buscado se convierte en orden politico, y la filosofia po-
litica comenzaria, siguiendo a Ranciere (1996), cuando las pérdi-
das y las ganancias dejan de estar en equilibrio dentro del orden
social y surge el desacuerdo.

La posibilidad del desacuerdo publico por parte de un grupo
que conforma la ciudadania parece ser propia de un gobierno de-
mocratico que permite la participacion publica. Tal cuestion parece
inviable para pensadores como Schmitt, que sospechan y ponen en
duda los presuntos logros civiles de la democracia moderna. Sin
embargo, el pensador aleman da un valor importante al pueblo (no
al individuo) en la medida en que este rechace o apruebe publi-
camente una propuesta del gobierno. En este sentido, el pueblo,
no como conjunto heterogéneo de individuos, sino como grupo
movilizado por un interés comtin —un ideal que alcanza un funda-
mento casi trascendental discursivamente— solo posee existencia
politica en la esfera publica.

Schmitt fue ante todo un pensador del orden. Su preocupacion
fundamental versaba en como se podia legitimar y mantener la au-
toridad politica, particularmente en una era de politicas de masas
carente ya de fundamentos teolégicos4 (Minca & Rowan, 2015).
Aunque Schmitt otorga al pueblo un papel relevante en la afirmacion
o rechazo de decisiones, su desconfianza hacia la democracia liberal
plantea una tension fundamental en su pensamiento. Esta aparente
contradiccion abre una via relevante de discusion: ;de qué manera se
puede analizar el disenso en sistemas de gobierno que han minimiza-
do la accion democratica? Y lo que subyace en esta formulacion: ;es
vigente la teorfa de Schmitt para abordar esta cuestion?

Como hipotesis general, sostendremos que la capacidad del
puceblo para recuperar el poder constituyente es posibilitada por
el espacio publico, cuya cualidad ambigua de exterior/interior lo

4 Schmitt sostiene que los conceptos fundamentales de la teoria del Estado conservan
una estructura analoga a la de conceptos teologicos previamente dominantes. En este
sentido, la soberania moderna guarda una relacion formal con la idea teologica de
una autoridad suprema capaz de intervenir excepcionalmente en el orden existente
(Schmitt, 2009).
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convierte en un medio que escapa de una jurisdiccion totalizan-
te. El espacio es tanto forma como medio de representacion; en
este proyectamos y nos proyectamos. La fuerza del pueblo como
entidad politica radica en su capacidad de afirmar o disentir en el
espacio, aun cuando los procesos democraticos no sean lo suficien-
temente efectivos.

El presente capitulo se pregunta por la posibilidad del disenso
en sistemas de gobierno, no solo democraticos, sino también en
los que no lo son necesariamente, pero que reconozcan el poder
del pueblo como una posible fuerza opositora a un poder constitui-
do. Si bien la postura de Carl Schmitt esta mas del lado de un Es-
tado total, también abordo el papel del pueblo en la esfera pablica
como un agente dotado de un poder politico capaz de reprobar un
acuerdo establecido, y en este sentido es el espacio publico el que
merece mayor atencion como posibilitador de esa reprobacion a la
que llamaremos desacuerdo.

El presente marco filosofico se inscribe en el realismo politico
y en lo que podria denominarse la tradicion no-asociativa de la fi-
losofia politica, que no se funda en el contrato social ni en la deli-
beracion comunicativa como bases de legitimidad. Para Schmitt, la
politica no es una esfera ideal o moral, sino una realidad concreta
marcada por la posibilidad del conflicto y por decisiones radicales.
En este sentido, Schmitt no es una figura a reivindicar; su marco
teorico sirve de punto de partida para pensar los limites del orden
politico desde dentro, permitiendo identificar las condiciones es-
paciales y simbolicas que posibilitan el disenso, incluso aunque lo
conciba como una amenaza al orden. Por otro lado, se dialoga con
pensadores como Ranciere, que sithan el conflicto en el corazon
mismo de lo politico y cuestionan toda logica de unidad sustancial
del pueblo. Mientras Schmitt se pregunta por las condiciones de
constitucion y preservacion del orden politico, Ranciere desplaza
la atencion hacia los momentos en que dicho orden es impugnado
por quienes han sido excluidos de ¢l. Lejos de resolver esta ten-
sion, el presente analisis busca mostrar su productividad para re-
pensar el espacio ptblico como lugar de reapropiacion politica.
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1. La apropiacion originaria del espacio: némos

El momento fundacional en el que la tierra es apropiada para el
control y produccion humanas constituye, en términos historicos
y juridicos, el primer acto de organizacion espacial sobre el cual
se edifica el poder.5 Este acto ocurre cuando los territorios alin no
estaban completamente fragmentados ni asignados a individuos o
comunidades especificas, y los seres humanos comenzaban a mar-
car y segregar la tierra con el proposito de reclamarla como par-
te de su patrimonio y transmitirla entre los suyos. Este proceso
primario de delimitacion implica no so6lo una accion practica, sino
tambien la instauracion de un dominio legitimo sobre el espacio.

Podemos entender esta primera apropiacion como una forma
originaria de dominacion del espacio, que desemboca en su trans-
formacion en propiedad: una disposicion legalmente codificada
que establece sus posibles usos. La toma, delimitacion y ordena-
miento de la tierra podria considerarse, por lo tanto, el arraigar en
el mundo material de la historia que da origen al derecho. A pro-
posito de lo que entenderemos como primera apropiacion, Carl
Schmitt apuntaba que:

Asi, de alguna forma, el proceso constitutivo de una apropiacion de
tierra se encuentra en el comienzo de la historia de cada pueblo asen-
tado, cada comunidad, cada imperio. Esto también es verdad para el
comienzo de cada época historica. No solo logicamente, sino también
histéricamente, la apropiacion de la tierra precede al orden que le
sigue. Constituye el orden espacial original, la fuente de todo otro or-
den concreto y de toda ley ulterior. Es la raiz reproductiva en el orden
normativo de la historia. Todas las demas relaciones de propiedad -co-
munal o individual, propiedad publica o privada, y todas las formas de
posesion y uso en la sociedad y en el derecho internacional- se derivan

de este titulo radical.® (Schmitt, 2006, p. 48)

5 Al situar una primera apropiacion del espacio dentro del ambito juridico, donde se
supone el establecimiento de alguna idea de ciudad-estado, se marca un momento
historico diferenciado de las distintas formas de apropiacion que pudieron haberse
llevado a cabo en sociedades preestatales.

6  Traduccion propia. Toda traduccion de obras no escritas en espaniol es propia.
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Esta relacion fundacional entre espacio, poder y norma se ma-
terializa historicamente mediante el trazado, el vallado y el amu-
rallamiento, practicas que arraigan el orden politico en el mundo
tangible. En este sentido, los muros de las ciudades no sé6lo daban
testimonio de la necesidad de proteccion, sino que también “ser-
vian para delimitar, establecer y consagrar la entidad que dominaba
sobre el campo circundante” (Brown, 2015, p. 69), relacionando
el espacio sagrado con el poder soberano. De este proceso de deli-
mitacion se derivan dos conceptos fundamentales para el presente
analisis: primero, la apropiacion como propiedad, que inaugura las
formas posteriores de apropiacion espacial; y segundo, una nocion
preliminar de autoridad suprema como la capacidad de configurar
el uso y sentido del espacio por medio de la ley.

El espacio se fragmenta en lugares con distintas asignaciones
segtin el tipo de poblacion, lugares de produccion y espacios prohi-
bidos, ptblicos, privados, diurnos, nocturnos y sacros. Ahora bien,
a pesar de que Schmitt no da una definicion especifica de espacio
en su obra EI nomos de la Tierra (Der Nomos der Erde), publicada en
1950, se refiere a éste como un ambito de ordenacion, apropiacion
y estructuracion del poder, inseparable de la configuracion del de-
recho y la politica global. El espacio se domina y reconfigura cons-
tantemente mediante procesos de conquista, guerra, desacuerdos y
acuerdos politicos.

Para Schmitt, la palabra griega némos’ designa “la primera apro-
piacion de la tierra entendida como la primera particion y clasifi-
cacion del espacio” (Schmitt, 2006, p. 48), y esta estrechamente
ligada a un principio de legalidad crucial para la formacion de la
sociedad civil.® En este sentido, el ndmos implica un acto primario

7 La palabra némos (vépog) posee distintas definiciones segan el contexto o autor. En un
sentido general, significa ley, norma o convencion social. En la época clasica se solia
contraponer némos a la physis (¢vo1g), naturaleza.

8  El concepto de némos schmittiano implica tres dimensiones fundamentales (Schmitt,
2006): 1) Nehmen (apropiacion), la toma de un territorio por una comunidad o poder.
2) Teilen (distribucion), la organizacion de la tierra y sus recursos entre quienes la han
tomado. 3) Weiden (uso o aprovechamiento del territorio), la forma en que ese espacio
es habitado, cultivado y administrado como orden de vida.
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de apropiacion (Landnahme), a través del cual se establece un orden
politico y juridico sobre un territorio. La apropiacion de la tierra
simboliza el acto de fundacion de la soberania politica que intenta
garantizar su permanencia mediante las instituciones que legislan
sobre los usos del espacio.

Schmitt comprendia la soberania como el “poder supremo y
originario de mandar” que, al ser un concepto limite, se manifiesta
s6lo en “la decision sobre la excepcion™ (Schmitt, 2009, p. 13).
Pero mas que en la mera definicion, se preocupo por la aplicacion
concreta del concepto, es decir, “sobre quién decide en caso de
conflicto” (Schmitt, 2009, p. 13), asi como en qué se fundamenta
el interés publico o estatal, y todo lo relacionado con la seguridad
y el orden publico. La soberania del Estado encarna asi un poder
supremo y generador, que “no tiene obligacion de rendir cuentas”
(Brown, 2015, p. 88) y que se sittia por encima de la ley, al mismo
tiempo que la produce.

Si bien la formulacion clasica de soberania de Jean Bodin sienta
las bases del concepto moderno, su definicion resulta muy general
en tanto concibe la soberania como poder absoluto sin problemati-
zar la dimension decisional ni la relacion entre norma y excepcion.
En este sentido, la definicion de Carl Schmitt sigue siendo relevan-
te en el debate contemporaneo, pues permite pensar la soberania
como una practica concreta de decision en momentos de indeter-
minacion normativa. Aunque otros pensadores han replanteado el
concepto desde distintas perspectivas, 10]a obra de Schmitt conser-

9  Un antecedente clasico de esta definicion se encuentra en Jean Bodin (Los seis libros de
la Reptblica, de 1576), para quien la soberania es el poder o autoridad suprema que no
esta sujeta a ninguna ley humana. La soberania es perpetua ¢ indivisible, y reside en el
soberano o en la autoridad suprema de un Estado. Asi como Bodin veia la soberania
como un poder absoluto necesario para la estabilidad y unidad del Estado, Schmitt
sostuvo que la soberanfa implica la capacidad de suspender el orden juridico para
proteger al Estado en situaciones de emergencia o amenaza.

10 Diversos pensadores han replanteado el concepto de soberania desde perspectivas
criticas. Hans Kelsen, en Teoria pura del derecho (1934), la redefine en términos
puramente normativos, desvinculandola de toda fundamentacion teologica. Hannah
Arendt, en Sobre la revolucién (1963), cuestiona la soberania como incompatible con la
accion politica y la libertad, pilares de lo que ella entiende por poder. Giorgio Agamben,
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va actualidad en escenarios donde el poder opera fuera del marco
juridico ordinario, una problematica que rara vez ha sido central
en la filosofia politica anglosajona, mas enfocada en marcos norma-
tivos estables que en decisiones soberanas excepcionales,11 donde
el concepto de soberania podria considerarse anacrénico u obsole-
to en una sociedad de derechos humanos y mercados globales. Por
el contrario, Paul Kahn (2011) sugiere que, al negar el concepto
de soberanta, s6lo quedarian las categorfas de lo legal y lo ilegal al
no admitir la excepcion, pero la excepcion representa precisamen-
te lo aun-no politicamente experimentado.

Para Carl Schmitt, la politica involucra la experiencia del
conflicto, mientras que lo politico se define por la distincion ami-
go-enemigo (Schmitt, 1991), que implica la identificacion concreta
y decisiva de un otro que representa una amenaza existencial para
el orden propio. Esta distincion que funda lo politico es al mismo
tiempo una diferencia cualificada y espacializada (division concreta
interior/exterior) que debia existir unicamente entre los Estados,
no dentro de ellos (Minca & Rowan, 2015). En consecuencia, re-
conocer con precision quién es el enemigo resulta fundamental, ya
que el ordenamiento territorial y la soberania se organizan en re-
lacion vigilante y conflictiva hacia ese otro externo. Sin un ndmos
—entendido como la norma o ley que funda y delimita el espacio
politico— el derecho se vuelve una abstraccion desconectada del
poder efectivo, perdiendo su capacidad de ordenar y proteger a la
comunidad politica de las amenazas que provienen del exterior.

en Homo Sacer (1995), retoma y radicaliza a Schmitt al mostrar como la logica del estado
de excepcion se ha convertido en un paradigma del gobierno contemporanco para
producir, mediante su declaracion, la situacion excepcional.

11 Lafilosofia politica de la tradicion anglosajona se ha enfocado mas en temas como justicia,
igualdad, libertad y derechos. Autores como John Rawls, Robert Nozick o H.L.A. Hart
no le han dado un lugar central al concepto de soberania como lo hacen Schmitt o
Bodin. Por lo tanto, es mas recurrente encontrar un vocabulario mas institucional o
normativo, basado en conceptos como autoridad, legalidad o razon pablica, que evitan
el tono decisionista o metafisico que puede llegar a tener la nocién clasica de soberania.
Aun asi, cuando las estructuras de poder invocan conceptos como la fe, el sacrificio o lo
sagrado, estan hablando, sin advertirlo, en términos teologico-politicos.
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El concepto schmittiano de soberania se manifiesta plenamente
en casos de excepcion, pues parte de la premisa de que un poder
real puede “regresar” a su presunto origen teologico, es decir, a un
poder absoluto. Agamben (2005) sugiere que esta concepcion im-
plica que el estado de excepcion pueda dejar de ser un mecanismo
meramente reactivo para convertirse en una técnica activa de con-
trol poh’tico.12 En este marco, “la politica” designa los procedimien-
tos institucionales y administrativos, mientras que “lo politico” re-
vela la dimension existencial del conflicto, irreductible a la gestion
técnica del poder. Esta distincion resulta crucial para comprender
por qué Schmitt sitta la soberania en la capacidad de decidir sobre
el estado de excepcion, entendiendo este Gltimo como la “abolicion
provisional de la distincion entre los poderes legislativo, ejecutivo y
judicial” (Agamben, 2005, p. 8).13

En Teoria de la Constitucion (Verfassungslehre), Carl Schmitt consi-
dera el desacuerdo, y en particular el disenso, como desafios fun-
damentales para la unidad politica y la estabilidad del orden juri-
dico. La Constitucion de un Estado es la existencia concreta del
mismo. Se refiere a: 1) la unidad politica de un pueblo; 2) su or-
den, es decir, su forma de dominio; y 3) el principio que mantiene
la unidad a través de los cambios y reformas (Schmitt, 2003). Si
la politica se basa en la distinciéon entre amigo y enemigo, como
apunta en EI concepto de lo politico (1932), esto implica que el disen-
so no es accidental, sino inevitable, estructural en la esfera politica.
Desde esta perspectiva, el conflicto se asume como una realidad
fundamental de la politica.

12 Esta facultad, vinculada al estado de excepcion, ha sido interpretada por Herrera
(2014, siguiendo a Agamben, como expresion de una racionalidad técnica que subsume
la existencia politica bajo un régimen de manipulacion.

13 Giorgio Agamben (2005) resignifica el concepto schmittiano de Estado de excepcion,
entendiéndolo como un “espacio vacio” que suprime la vida piblica, esto es, lo que
se hace en el espacio mismo. El término estado de excepcion tiene ciertas variantes
segun el pais y el lenguaje. En la teoria alemana es Ausnahmezustand o Notstand, “estado
de necesidad”. En la teorfa italiana y francesa lo mas cercano serfan “decretos de
emergencia” y “estado de sitio”. En la teoria anglosajona, predomina el término de ley
marcial (martial law).
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Aunque Schmitt no pertenece propiamente a la tradicion de la
ley natural, su concepcion del poder soberano puede vincularse con
el absolutismo moderno que se inicia con pensadores como Bodin
y Hobbes. No obstante, otros autores de la temprana modernidad,
como Suarez, defendieron una concepcion mas mediada de la au-
toridad politica, al sostener que el poder reside originariamente en
la comunidad y es transferido al gobernante para la consecucion
del bien comtin. Desde esta tradicion comienza a perfilarse una no-
cion del Estado que se desliga de la figura del gobernante, haciendo
que la lealtad del cuerpo ciudadano ya no se deba a un monarca
en cuanto persona, sino al poder soberano encarnado en el Estado
mismo (Skinner, 2019).'* Asi, el conflicto inherente en la sociedad
no remite a un estado de naturaleza hipotético, sino a la creacion y
destruccion de los Estados (Kahn, 2011).

Schmitt sostiene que un Estado debe garantizar la unidad poli-
tica para hacer perdurar su existencia, mientras que el disenso ra-
dical —especialmente aquel que cuestiona la estructura misma del
Estado— puede amenazarla. En este sentido, su vision de la demo-
cracia enfatiza la homogeneidad politica y la necesidad de un prin-
cipio decisivo que resuelva los desacuerdos fundamentales. No es
que Schmitt niegue la existencia del disenso, sino que lo entiende
como algo que debe ser canalizado o neutralizado por estructuras
de poder que preserven la unidad del Estado.

Jacques Ranciere no realiza una critica directa a Schmitt, pero
sl se inscribe en la misma discusion conceptual sobre la naturale-
za de lo politico. Mientras que Schmitt fundamenta lo politico en
la distincion amigo-enemigo, es decir, en el conflicto existencial
y el antagonismo irreductible, parece dejar de lado otros elemen-
tos esenciales de la vida piblica, como la igualdad y la injusticia
que otorgan al pueblo la capacidad de ejercer una actividad politica

14 Skinner (2019) observa que, en la filosofia politica anglosajona de los siglos XVI y
XVII, pensadores como More y Milton evitaban utilizar el término “Estado” (state,
Staat, état) como una entidad abstracta separada de los gobernantes y del pucblo. En su
lugar, preferfan conceptos como res publica, ciudad (civitas), commonwealth o realm, que
evocaban una comunidad politica concreta. Skinner sostiene que esta preferencia se
debia en parte al rechazo a una nocion reificada y totalizante del poder politico.
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capaz de transformar el orden vigente. En contraste, Ranciere in-
vierte la postura schmittiana y sostiene que la politica se basa en
el desacuerdo de aquellos que “no tienen parte” contra lo dado, es
decir, entre las personas comunes y quienes detentan el poder. Es
durante el momento de la disputa (litige o litigio), cuando el des-
acuerdo interrumpe la significacion establecida, es decir, cuestiona
las diversas maneras de entender una misma cosa publica (Ran-
ciere, 1996).

Para Ranci¢re, la politica se manifiesta como una interrupcion
del orden policial que tiene lugar en el espacio publico, cuando
quienes han sido excluidos de la participacion toman la palabra y
reclaman igualdad. Este espacio no es un ambito previamente neu-
tral o compartido por la ciudadania y la autoridad soberana; se
constituye politicamente en el acto mismo de la disputa. En lugar
de “la politica” en sentido schmittiano, Ranciere llama “policia” al
conjunto de practicas y discursos que organizan la distribucion de
los lugares, funciones y roles en la sociedad, determinando quiénes
son visibles, qui¢nes pueden hablar y sobre qué. En este marco se
pueden distinguir dos logicas heterogéneas: la logica policial, que
gestiona y distribuye cuerpos en el espacio social, y la logica politi-
ca, que no consiste en la administracion del orden existente, como
en la teoria del jurista aleman, sino en la irrupcion que pone en
cuestion ese orden.

Schmitt reconoce que es en la esfera publica donde el pueblo
se manifiesta como tal (Schmitt, 2003), aunque en su concepcion
esto suele remitir a una unidad previa que excluye la fragmenta-
cion o el desacuerdo radical. Esto abre la posibilidad de que en el
espacio publico se exprese, o podria expresarse, una voluntad que
escapa del control absoluto del orden establecido. Esta conceptua-
lizacion del espacio publico como zona de tension abre la puerta a
un analisis mas profundo sobre su funcion politica como escenario
de ruptura.
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O A T
2. ;Quién manda sobre el espacio publico?

El proceso de apropiacion (Nehmen), distribucion (Teilen) y uso
del territorio (Weiden) implica una resignificacion en la que lo re-
ligioso y lo politico aparecen estrechamente vinculados en la legi-
timacion simbolica del orden comtn, es decir, la constitucion de
un orden territorial requiere formas simbolicas de legitimacion
que historicamente han estado vinculadas a imaginarios religiosos.
Como senala Schmitt, toda forma de orden requiere una toma de
tierra (Landnahme) que fije limites y jerarquias; asi, la diferencia-
cion espacial se vuelve condicion del derecho y del poder, materia-
lizada en marcas visibles que permiten administrar lo comun desde
una instancia soberana.

El espacio que no se reconoce como privado o institucional
queda disponible para la ciudadania; se trata de los espacios de
transicion, movilidad o reunion publica. Cuando el espacio ‘vacio’,
no delimitado por muros y de transito comun, se vuelve el medio
por el cual se pronuncian discursos, se llega a reconocer la existen-
cia de una esfera publica. El concepto de ciudadania encuentra una
de sus primeras expresiones en el mundo griego clasico, donde se
vinculaba estrechamente con la participacion activa en los asuntos
de la polis, y “el ciudadano es convencido por una historia mas que
refrenado por una ley [...]” (Ranciere, 1996, p. 91).

Con el derecho romano, esta figura adquiere una dimension
juridica y normativa (civitas), centrada en los deberes, derechos y
obligaciones que definen la pertenencia a una comunidad politi-
ca (Noda & Sanchez, 2015). En la antigiiedad grecolatina, la ciu-
dad-estado funcionaba como un espacio piblico reservado a hom-
bres libres y racionales, ofreciendo proteccion frente a amenazas
externas y conflictos internos. Sin embargo, esta ciudadania estaba
profundamente estratificada: su reconocimiento legal se limitaba a
una clase dominante que se sostenia sobre la exclusion y explota-
cion de quienes no compartian ese estatus (Turner, 1992).

Agamben sefiala que los llamados derechos del ser humano re-
presentan la primera forma en que la vida desnuda —Ila vida bio-
logica despojada de toda mediacion politica— es incorporada al
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marco juridico del Estado-nacion (Agamben, 2017). Esta inclu-
sion, sin embargo, no supone proteccion, sino exposicion: la vida
queda capturada por el poder soberano como mera existencia ad-
ministrable. En la modernidad, ya no se distingue claramente entre
z0é (vida natural) y bios (vida politica), pues el Estado, segan Agam-
ben, erige su soberania sobre la ficcion que identifica el nacimiento
con la ciudadania. En esa operacion, el nacimiento se convierte en
el criterio de pertenencia politica, y la nacionalidad sustituye a la
participacion activa como base de legitimidad.

Paul Kahn (2011) sostiene que, en contextos como el estadou-
nidense, el derecho no agota el campo de lo politico: la soberania
se hace presente alli donde el pueblo cree en su propia capacidad
de decidir mas alla del procedimiento legal.15 La ley, en esta lec-
tura, mas que constituir el limite de lo politico, se trata de una de
sus formas contingentes de manifestacion. En este mismo sentido,
el espacio publico puede entenderse como una expresion material
de la soberania, en tanto lugar donde el cuerpo politico se visibili-
za y se reconoce a si mismo como unidad decisoria. En contextos
marcados por la interrupcion democratica, violencia estatal y pre-
cariedad institucional, esta irrupcién en el espacio publico no solo
reactualiza el mito soberano, sino que pone en cuestion la legitimi-
dad misma del orden representativo.

Por consiguiente, la soberania es entendida aqui tanto como po-
der de decision cuanto como capacidad de configurar el orden visible
del espacio publico. Ahora bien, como recuerda Ranciere, la politica
surge cuando se produce una interrupcion en el reparto normaliza-
do de funciones y lugares, es decir, cuando irrumpe un proceso de
verificacion de la igualdad por parte de aquellos que no tienen parte.
La politica, en este sentido, no es el ejercicio de un poder delegado,
sino el momento en que dos logicas heterogéneas —la logica policial

15 De hecho, segin sostiene Kahn (2011), cuando en el contexto estadounidense se
invocan conceptos como equity o pardon, queda revelada la posibilidad de la excepcion a
la regla legal. Cuando una norma es insuficiente, la solucion correcta es reformar la ley.
Es la invocacion de estos términos lo que crea la excepcion.
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del orden y la logica igualitaria del disenso— se enfrentan en el es-
pacio comun, haciendo visible lo que antes era excluido.

De este modo, se establece un principio democratico basado
en el reconocimiento de un espacio donde se hace efectiva la igual-
dad entre las partes. Estas definiciones merecen consideracion, ya
que el concepto de Estado remite al mismo tiempo al de Estado
de derecho, es decir, que se encuentra dividido en poderes que se
limitan y equilibran entre si, y cuya accion esta respaldada por una
Constitucion, ' que es valida en cuanto emana de una autoridad.
Por lo tanto, “la ciudadania debe entenderse como un objeto de lo
politico, asi como el Estado, autonoma a la nocion de este tltimo,
pero sin dejar de observar la estrecha relacion que guarda con la
democracia por medio de los derechos civiles” (Noda & Sanchez,
2015, p. 113).

Ahora bien, para que el espacio publico sea verdaderamente
ptblico —y no sélo un entorno fisico compartido—, debe per-
mitir la circulacion libre de discursos y el reconocimiento mutuo
entre los ciudadanos. Segan Ranciere (1996), esa posibilidad se
sostiene en una igualdad fundamental que no es dada, sino que se
verifica cada vez que alguien toma la palabra y es escuchado como
igual por los demas. El espacio ptblico se vuelve politico cuando
habilita esta dinamica de enunciacion, intercambio y disputa, con-
virtiéndose asi en un lugar donde se construyen identidades colec-
tivas y se disputan significados.

Ranciere rechaza la idea de que la politica se desarrolle dentro
de una esfera piblica institucionalizada y regulada. Usa el término
“esfera publica” casi exclusivamente para criticar la postura de Jiir-
gen Habermas!” (Rancitre, 1996), y es el espacio publico el que
ocupa un lugar crucial, aunque no como un espacio publico racio-

16  Por este motivo la soberania absoluta seria imposible dentro de un estado de derecho,
lo cual es problematico si tomamos en cuenta el caso de un estado de excepcion, donde
una entidad se posiciona por encima de la jurisdiccion y la suspende, disolviendo la
contradiccion existente entre la soberania popular y la estatal.

17  Habermas concibe la esfera plblica como un espacio intermedio entre la sociedad civil
y ¢l Estado, donde los ciudadanos deliberan racionalmente sobre asuntos comunes.
Ranciere critica esta vision por reducir la politica al consenso y excluir las formas de
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nal y ordenado que mas bien enmascara formas de exclusion, pues
solo ciertos discursos son considerados legitimos. En otras pala-
bras, el espacio publico en las democracias liberales suele ser una
extension del orden policial, es decir, un mecanismo de control
que define quién puede hablar y sobre qué temas.

En este punto el pensamiento de Ranciere coincide con el de
Schmitt, para quien la representacion publica, encontrada, por
ejemplo, en la democracia representativa, no es eficiente porque,
por un lado, se ha desplazado al pueblo de la toma de decisiones
por medio de la representacion, y por el otro, porque un grupo de
individuos (y sus representantes) no forman un conjunto homoge-
neo con el suficiente poder politico (Schmitt, 2003). La politica,
en su sentido mas auténtico, no es el consenso (como en la Teorfa
de la accién comunicativa de Habermas), sino el desacuerdo (mésen-
tente), la confrontacion que desafia el reparto del poder (Ranciere,
1996). No hay un espacio ptblico ‘neutro’, sino que el espacio pt-
blico se convierte en otro elemento de la esfera publica. Lo que
existe son momentos de visibilizacion del conflicto que no necesa-
riamente pueden ocurrir en un foro parlamentario o institucional.

Ahora bien, ;qué entiende Schmitt por esfera publica? A pesar
de no desarrollar una definicion sistematica de este concepto, lo
aborda en las obras Teoria de la constitucién y La constitucion deWeimar
y la democracia, ambas publicadas en 1928. Para el jurista aleman,
la esfera publica esta indisolublemente ligada a la dimension po-
litica y a la formacion de la voluntad del Estado. A diferencia de
Arendt o Habermas'® | Schmitt no entiende la esfera publica como
un espacio de deliberacion racional, sino como el ambito donde

disenso que cuestionan el reparto dominante de lo sensible, es decir, aquello que define
y organiza lo que puede ser visto, dicho, pensado y sentido en una comunidad.

18  Para Hannah Arendt (1996), la esfera piblica es el espacio donde los ciudadanos actian
colectivamente a través del discurso y la movilizacion. En el ensayo Truth and Politics,
sosticne que esta esfera es esencial para la politica, pues en ella se da la confrontacion
de opiniones y la construccion de la realidad compartida. Arendt distingue entre
verdad racional (propia de la filosofia y la ciencia) y verdad factica (relacionada con los
acontecimientos del mundo). En la esfera publica, la verdad factica es fundamental, pero
esta constantemente en peligro de ser manipulada por el poder politico. Para Jirgen
Habermas (1989), la esfera piblica es el dominio de la vida social en donde la opinion
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el pueblo se manifiesta como sujeto politico a travées de decisiones
vinculantes y actos de identidad colectiva.

El espacio ptblico puede entenderse como un componente fi-
sico de la esfera publica, dado que constituye el lugar material y
concreto donde los individuos se retinen, interacttan y participan
en la vida politica. Sin embargo, este espacio trasciende su dimen-
sion fisica —plazas, calles, edificios publicos— para convertirse en
un ambito simbolico donde los miembros de una comunidad ejer-
citan su libertad de expresion y deliberan sobre asuntos de interés
comun, de ahi que consideremos el espacio como forma y medio
de representacion. Pero toda expresion de desacuerdo en el espa-
cio publico presupone un orden previo, legal e instituido, cuya le-
gitimidad puede ser cuestionada pero no ignorada. El disenso no se
dirige simplemente contra leyes particulares, sino contra la forma
misma en que el poder soberano organiza lo visible y lo decible. La
soberania del Estado, entonces, regula juridicamente el espacio, al
mismo tiempo que se sostiene en una ficcion de consenso origina-
rio que raramente se verifica pero que estructura la vida politica.

Pero la soberania estatal (que tiende a ser ocultada o mediada
por la logica judiciaria en los estados liberales) solo puede definir
negativamente los limites de lo permitido en el espacio ptiblico, no
tanto por lo que autoriza, sino por aquello que prohibe. Este enfo-
que delimita la accién ciudadana, pero también permite identificar
los momentos en que dicha accion la desafia. El espacio publico, al
difuminar la distincion entre interior y exterior, disuelve asimis-
mo los bordes de lo permitido y lo no permitido, convirtiéndose
en el espacio que alberga la excepcion. Si la soberania radica en la
capacidad de decidir sobre la excepcion, entonces lo que esta en
disputa es, precisamente, quién puede decidir sobre el estatuto de
lo publico.

En una sociedad democratica de caracter representativo, el
poder no solo implica la facultad de decidir, también la respon-
sabilidad de proteger los derechos de quienes la constituyen: las

plblica se forma. Es, en principio, abierta a todas y todos los ciudadanos, que actiian
como lo publico cuando lidian con asuntos de interés general sin ser sujetos de coercion.
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y los ciudadanos. Esta funcion protectora se ejerce, en general, a
traves de la ley. No obstante, la ley opera mediante delimitaciones
y prohibiciones, cuya transgresion conlleva sanciones. En este sen-
tido, el consenso no es la ausencia de conflicto, sino la aceptacion
racional de los marcos politicos y sociales legitimados juridicamen-
te. Por ello, a la soberania entendida como poder de decision, le
afiadiremos las funciones de proteccion y de prohibicion, que en
conjunto configuran la jurisdiccion soberana sobre el espacio pt-
blico.

Recordemos que para Schmitt la soberania es un concepto li-
mite, que entra en conflicto con los principios del Estado demo-
cratico de derecho. Esta tension se manifestd de forma paradigma-
tica en el contexto de la Republica de Weimar, donde “lo que en los
estados de la Europa continental es entendido como Rechtsstaat era,
en realidad, un estado legislativo, especificamente el estado legis-
lativo parlamentario” (Schmitt, 2004, p. 4), un tipo de Estado que
gobierna de manera impersonal mediante normas presuntamente
duraderas, pero ejecutadas por funcionarios y poderes desvincula-
dos entre si. En una palabra, no-soberano.

3. Espacio, representacion y disenso en Schmitt

A lo largo de su obra, Schmitt presenta distintas aproximacio-
nes al concepto de disenso, lo que refleja las tensiones internas de
su pensamiento politico. En La dictadura (1921), el disenso aparece
no solo como una amenaza al orden, sino también como una posi-
bilidad de reconfiguracion radical del poder politico. Sin embargo,
en Teoria de la Constitucion (1928) enfatiza la necesidad de unidad
politica y ve el disenso radical como un problema para la estabili-
dad del Estado. Schmitt reconoce que ciertos momentos de crisis
pueden hacer que el orden juridico vigente sea insuficiente, lo que
justificaria una accion excepcional que reordene el poder. Desde
su perspectiva, ni el disenso ni la esfera pablica constituyen meca-
nismos confiables para la preservacion del orden, ya que tienden a
desestabilizar la unidad politica que sustenta la soberania.
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El consenso, entendido como el acuerdo (tacito) publicamen-
te aceptado dentro de un régimen democratico representativo, se
manifiesta formalmente a travées de la eleccion popular. Contrario
a una representacion auténtica'® —una relacién politica directa
entre gobernantes y gobernados— por la que Schmitt parece de-
cantarse, la representacion estatal adquiere un caracter técnico e
instrumental, donde la relacion interpersonal se sustituye por fun-
ciones administrativas. En este sentido, el funcionario publico no
compromete su ideal ni su persona, sino que cumple una funciéon
al servicio del Estado. La llamada soberania popular —que no es
una preocupacion en la obra de Schmitt—, en el mejor de los ca-
sos se reduce a decidir cada cierto tiempo quién detenta el poder
de decision.??

La representacion, entendida como el proceso por el cual unos
hablan por otros, no es el resultado de un acuerdo, por el contra-
rio, antecede al orden juridico vigente. La paradoja radica en que
la representacion es lo que permite que el pueblo se constituya
como una unidad politica y, en esta medida, hace posible que ejer-
za el poder constituyente y que el Estado se reconfigure. La ficcion
consiste en la idea de que el Estado representa la unidad politica
de un pueblo en la medida en que este se mantiene ausente como
pueblo, pero politicamente presente mediante la representacion,
tal como expresa el jurista aleman en Teoria de la constitucién:

La unidad politica es representada como un todo. En esa represen-
tacion hay algo que va mas alla de cualquier mandato y de cualquier
funcion. Por eso, no es representante cualquier «organoy». Solo quien
gobierna tiene parte en la representacion. El Gobierno se distingue
de la Administracion y de la gestion de negocios en que representa

19 En Jerfassungslehre, la representacion politica adopta una estructura de mediacion inspirada
en la Iglesia catolica: una instancia visible hace presente una unidad que no puede
manifestarse directamente. Asi, la representacion del pueblo comparte formalmente con
la representacion religiosa una funcion de mediacion y encarnacion simbolica.

20  La dignidad del representante proviene del pueblo. Para Schmitt la decision del pueblo
puede darse al margen de las instancias constitucionales (Volksentscheid) y de manera directa
avalada por la ley (Volkshegehren), como el caso del referendum (Schmitt, 2003, 2017).
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y concreta el principio espiritual de la existencia politica. (Schmitt,
2003, p. 211)

Este pasaje muestra la concepcion quasi metafisica de la re-
presentacion en Schmitt, donde el representante no es meramen-
te funcional, mas bien encarna una esencia politica superior. Esta
concepcion contrasta radicalmente con modelos pluralistas o de-
liberativos contemporaneos, los cuales entienden la representa-
cion politica, no como la encarnacién de una esencia unificadora
o trascendental, sino como una relacion contractual, contingente
y mediada entre multiples voces e intereses. La legitimidad, segin
la vision del jurista aleman, se deriva de la funcion misma de la
representacion, y por este motivo, quien decide es el que puede
representar.

En Critica y crisis, el historiador Reinhart Koselleck (2007)
efectlia una critica a la confianza excesiva que la modernidad habia
depositado en el progreso y al caracter utopico de algunas de las
promesas de la democracia a raiz de la Ilustracion. Al desplazar la
legitimidad del absolutismo sin establecer un nuevo fundamento
estable, se traslado la disputa politica a la esfera publica, donde se
gestaron tensiones entre la critica ilustrada y las estructuras del po-
der existente. Koselleck, en un principio influenciado por Schmitt,
senala que la publicidad de la razon, promovida por la burguesia
ilustrada, cre6 un espacio de oposicion moral al Estado, lo que des-
emboco en una crisis permanente de legitimidad. Asi, la moderni-
dad produjo una esfera piblica critica, pero incapaz de articular un
principio politico unificador, lo que, a juicio del historiador con-
ceptual, alimento las contradicciones inherentes a los regimenes
democraticos y su fragilidad estructural, lo que en ultima instancia
desemboc6 en las formas modernas de inestabilidad politica.

En Legalidad y legitimidad (1932), Schmitt critica el parlamen-
tarismo liberal y su idea de que el debate y el disenso pueden re-
solverse mediante procedimientos formales, basada en la creen-
cia de que el conflicto puede gestionarse racionalmente, pero en
tiempos de crisis este modelo fracasa porque no logra generar una
autoridad legitima. Para el pensador aleman, la democracia parla-
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mentaria de la Republica de Weimar estaba constituida por gru-
pos fragmentados que trataban de imponer su propia ideologia, y
se degrado en un espacio de negociaciones estériles, perdiendo su
funcion deliberativa (Schmitt, 2004). En su opinion, el liberalis-
mo eliminé la distincion fundamental (amigo-enemigo) al situar
el pluralismo en el interior de los Estados en lugar de entre ellos
(Minca & Rowan, 2015). Esto socavaba la unidad del Estado al plu-
ralizar las fuentes de legitimidad.

En este sentido, para el jurista, la crisis del parlamentarismo no
solo reflejaba su decadencia, también revelaba una contradiccion
inherente entre la democracia y la soberania, pues el poder real no
reside en la voluntad popular, sino en la capacidad de decision que
inevitablemente se concentra en una autoridad (Schmitt, 2014). El
pueblo entonces carecia de poder real de decision (la ficcion de la
soberania popular), mientras que la autoridad era incapaz de de-
cidir el limite interior/exterior que constituye el orden. En este
sentido podriamos ver a la esfera ptblica como el medio que pue-
de lograr la representacion auténtica del pueblo siempre y cuando
este llegase a constituirse en el espacio como una unidad superior
bajo una figura soberana (Schmitt, 2003).

Esta unidad superior es lograda por un principio trascendental
que otorga legitimidad y cohesion al pueblo, dando sentido y es-
tabilidad a la comunidad politica, pues Schmitt consideraba que la
representacion politica no podia sostenerse inicamente en acuer-
dos procedimentales o en la suma de voluntades individuales. “La
representacion no es un fenémeno de caracter normativo, no es un
procedimiento, sino algo existencial. Representar es hacer percepti-
ble y actualizar un ser imperceptible mediante un ser de presencia
publica” (Schmitt, 2003, p. 209). Pero tal fundamentacién metafi-
sica implica que la unidad politica no sea meramente un hecho ju-
ridico o administrativo, sino que requiere una base ontologica que
le confiera identidad y autoridad.

Ahora bien, para Schmitt la representacion es lo opuesto a una
via democratica; son principios politicos incompatibles. No se trata
simplemente de una delegacion de poder (como en el parlamen-
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tarismo liberal que el jurista critico), sino de una forma de encar-
nar una esencia o un Ser en el orden politico. Por otro lado, el
principio democratico de la identidad se basa en la idea de que,
en una democracia pura, el pueblo es simultaneamente el sujeto
y el objeto del poder politico: el gobernante y el gobernado son,
idealmente, el mismo. Esta es la presuncion fundamental de la de-
mocracia como autodeterminacion del pueblo: no hay separacion
entre gobernantes y gobernados, pues el pueblo se gobierna a si
mismo directamente.

La oposicion entre representacion e identidad democratica ra-
dica en que la representacion introduce una separacion entre el
representado y el representante, lo que rompe la identidad inme-
diata entre pueblo y gobierno. La representacion en el foro, segan
su vision, traiciona el principio democratico. Para Schmitt, en una
democracia pura no deberia haber una instancia que “haga presen-
te” al pueblo, porque el pueblo mismo es y actia sin mediaciones.
Por ello el jurista favorece modelos politicos donde la soberania se
ejerza de manera directa o con una fuerte encarnacion en una fi-
gura representativa, como en el caso de una “dictadura comisarial”
(o constitucional) que actlia dentro del marco juridico, pues el au-
tentico poder produce auténtico consenso y viceversa (Schmitt,
2003).

Para Schmitt la dictadura es un tipo de estado de excep-
cion que puede diferenciarse de otros tipos o sistemas de gobierno
segin la norma defendida, que puede ser tanto la constitucion vi-
gente como un ideal poh’tico.21 Asi, la dictadura puede implicar la
suspension de su propio orden constitucional como medio para ga-
rantizar su protecci(')n frente a una amenaza. Esto quiere decir que,

21 Schmitt clasifica las dictaduras en por lo menos tres tipos: dictadura comisarial, que
se basa en un poder constitucionalmente establecido que actta dentro del marco legal
para enfrentar situaciones excepcionales; dictadura soberana, que busca reemplazar el
orden existente mediante la destruccion del sistema politico vigente, generalmente
de manera radical y violenta, para crear un orden nuevo (Schmitt, 2014); y podemos
afiadir una dictadura de caracter plebiscitario, que obtiene legitimidad directa del
pucblo, a menudo mediante referéndums o plebiscitos, permitiendo al lider saltar las
deliberaciones parlamentarias y actuar sin restricciones legales (Schmitt, 2003).
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aunque actue fuera del orden constitucional, la dictadura obtiene
su legitimacion, esto es, su soberania, del pueblo, no de la juris-
diccion en si (Schmitt, 2014), pues el pueblo como entidad unida
posee el poder constituyente originario y de esta manera otorga al
dictador su poder sin la mediacién o aprobacion de representantes.

Por lo tanto, la esfera ptblica para Schmitt no esta despojada de
participacion politica ciudadana, pero tampoco es necesariamente
un espacio de debate abierto. Se trata del lugar donde se visibiliza
el poder soberano (se afirma la decision mas que el debate). Por
otro lado, el jurista admite que el pueblo puede aclamar la aproba-
cion o rechazo de alguna propuesta del poder ejecutivo.?? Si bien
el individuo no es relevante, incluso cuando varios individuos se
retnen en la plaza publica para protestar contra algo en comtn,
aun asi no se consideran una unidad lo suficientemente fuerte para
ser poder constituyente, pues sigue siendo un grupo heterogéneo,
y como tal, realmente no se esta representando como pueblo.

La esfera publica en este sentido si dota a los miembros de la
ciudadania de la posibilidad de existencia politica en cuanto a gru-
po homogéneco, pues la democracia requiere —no igualdad abs-
tracta— sino igualdad de los iguales, una comunidad que comparta
ciertas convicciones fundamentales o sustantivas (Schmitt, 2003).
En sintesis, el poder en el sistema democratico se basa en el domi-
nio de la esfera publica por parte de los representantes a traves del
foro, quitandole capacidad de decision al pueblo como unidad. La
suma de las voluntades individuales mediante el acto del sufragio
no equivale a la voluntad del pueblo, mas bien lo contrario: tras el
voto, es desplazado de la esfera piblica y los representantes ocupan
su lugar.

La esfera piblica no puede entenderse, en sentido estricto
schmittiano, como el espacio donde el pueblo “recupera” el poder
constituyente en su actividad ordinaria. Mas bien, en contextos de
crisis, podria convertirse en el ambito donde se hace visible la ten-
sion entre poder constituido y poder constituyente. Sin embargo,

22 Aunque la aclamacion no es un simple acto de aprobacion o rechazo de una propuesta, sino
una manifestacion de unidad politica que refuerza el liderazgo soberano (Schmitt, 2003).
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esto solo seria pensable bajo ciertas condiciones: primero, que se
quiebre el monopolio representativo que pretende hablar en nombre
del pueblo dentro de la esfera publica; y segundo, que la pluralidad
social logre articularse momentaneamente como una unidad politi-
ca capaz de confrontar el orden existente. Solo en esa configuracion
excepcional se pone en juego la decision sobre la excepcion. En este
marco, y inicamente de manera extrema, podria pensarse una terce-
ra condicion: que esa unidad se condense en una instancia soberana
capaz de encarnarla, lo que en situaciones de crisis puede derivar,
segin Schmitt, en formas de dictadura constitucional.

No obstante, esta unidad del pueblo no debe entenderse como
una realidad empirica dada, sino como una ficcion performativa
que se construye politicamente. La dictadura puede operar como
un mecanismo de refundacién del orden politico en tiempos de
crisis (Schmitt, 2014). En este sentido, sin identificarse plenamen-
te con la apropiacion originaria que caracteriza al ndmos, puede
producir una reconfiguracion del orden politico y territorial. Por
otro lado, autores como Ranciere han mostrado que dicha unidad
puede surgir precisamente del disenso, cuando quienes “no tienen
parte” irrumpen en el espacio publico, constituyéndose como suje-
to politico.

4.Elespacio de disenso masalla del marco schmittiano

Aunque Schmitt y Ranciere parten de preocupaciones diferen-
tes —el primero por la constitucion del orden politico y el segun-
do por las condiciones de su impugnacion democratica—, ambos
comparten la conviccion de que el conflicto no constituye una
anomalia, sino un elemento irreductible de la vida politica. Esta
relectura critica de sus conceptos abre la posibilidad de explorar
como el disenso puede no solo desafiar el orden establecido, sino
también configurar nuevas formas de legitimidad politica.

Distintos pensadores han reconocido el conflicto y el disenso
como elementos constitutivos de la politica, en lugar de represen-
tar una amenaza a la que hay que aplacar. Un consenso universal es
una idea ilusoria, ya que toda sociedad democratica esta atravesada
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por conflictos irresolubles. El consenso, entendido como una hege-
monia temporal, no surge de un proceso deliberativo neutral, sino
de la disputa entre proyectos politicos, llevada a cabo en un espacio
donde los adversarios se enfrenten dentro de un marco institucional
comun. Por ello el espacio piblico, mas que concebirse solo como
un foro de debate, se trata de un ambito de confrontacion.

Aunque Schmitt reserva la nocion de apropiacion originaria
(Landnahme) para los actos fundacionales que instauran un orden
territorial, la categoria resulta atil para pensar, por analogia es-
tructural, ciertos procesos contemporaneos de apropiacion del es-
pacio publico. No se trata de una nueva fundacion territorial del
orden politico, sino de practicas que cuestionan la distribucion es-
pacial vigente y los criterios que determinan quién puede ocupar
legitimamente el espacio comtn. En este sentido, la ocupacion co-
lectiva del espacio publico reactualiza parcialmente la dimension
conflictiva del némos al poner en disputa el orden espacial sobre el
que descansa la autoridad politica.

En este contexto, la apropiacion del espacio publico emerge
como una forma de participacion politica que excede el ambi-
to del discurso institucional y la negociacion formal.?? Serfa una
alternativa a las demandas de cambio presentadas mediante las
instancias institucionales y los representantes. De esta manera, la
manifestacion del desacuerdo en el espacio publico revela las fallas
del sistema institucional de representacion. Asi, el espacio publi-
co recupera o adopta, aunque temporalmente, su funcion de foro
al canalizar el disenso y la confrontacion —elementos esenciales
para la vitalidad democratica— fuera de los medios establecidos.
En este sentido, la violencia inherente al disenso revela los limites
de la representacion moderna y reabre, aunque de manera limitada

23 Utilizo el término apropiacion del espacio en un sentido distinto de la Landnahme
schmittiana, aunque conservando la idea de una disputa por el orden espacial y los
criterios de legitimidad que lo sostienen. Es un proceso mediante el cual, cuando el
espacio es ocupado, su uso es suspendido y su significado coman es modificado. Véase
Cristia (2024).
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y contingente, la disputa sobre los fundamentos del orden politico
y su legitimidad.

Esta potencialidad del espacio como escenario constituyente ha
sido tematizada desde otros enfoques que, sin rechazar del todo los
marcos schmittianos, los reinterpretan criticamente. En esta linea,
Hugo Herrera (2014) sefiala que en la obra de Schmitt la excep-
ci6bn no es una simple ruptura de la legalidad, sino un momento
tecnico y simbolico en el que se afirma el poder soberano frente a
la insuficiencia del derecho. Esta dimension técnica, lejos de estar
restringida al aparato juridico, se proyecta sobre los medios a tra-
vés de los cuales el orden se hace visible y operativo, lo que, afiadi-
mos, incluye el uso politico del espacio.

Esta reactivacion del poder constituyente puede entenderse,
mas alla de un hecho institucional, como la expresion de un acto
de fe colectiva que actualiza el mito de la soberania en contextos
seculares (Kahn, 2011). Incluso en democracias liberales organiza-
das juridicamente, la soberania no se disuelve, sino que reaparece
alli donde el pueblo se reconoce como fuente tltima de decision.
Desde esta perspectiva, el espacio publico —cuando es apropiado
colectivamente— no so6lo visibiliza el conflicto: encarna material-
mente esa decision mitica haciendo presente su potencia constitu-
yente de manera performativa.

El disenso en el espacio publico rompe el consenso en la esfera
publica. Tomando esto en cuenta, podriamos suponer que parte de
lo que posibilita un proceso de apropiacion espacial que preten-
de neutralizar o invertir el foro es la irrupcién de un desacuerdo
o conflicto, en casos como la denuncia o el sefialamiento de una
desigualdad. Los representantes pierden su legitimidad como re-
presentantes en la medida en que los miembros de la ciudadania
renuncian a su posicion de representados. Es la disputa la que dota
de existencia politica a las personas que se representan a si mismas.
Sin embargo, ;el disenso se convertiria asi en el elemento homoge-
neizante que convierte al grupo en unidad politica?

Para Ranciere (1996, 2006), la democracia no designa un régi-
men politico determinado, sino la acciéon mediante la cual se dis-
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puta el monopolio de la vida publica ejercido por las élites politicas
y economicas. La democracia tampoco forma parte de lo que de-
nomina “orden policial” —un régimen basado en la vigilancia y la
gestion jerarquica de la sociedad—, sino que se manifiesta como
la irrupcion disruptiva de una demanda de igualdad a traves del
conflicto (Ranciere, 1996). Esta manifestacion es democratica en
la medida en que revela y denuncia una exclusion estructural, y
encuentra su expresion legitima en el espacio ptblico que la ciu-
dadania reclama para visibilizar ese conflicto y cuestionar el or-
den que define quiénes pueden aparecer, hablar y ser reconocidos
como sujetos politicos.

La confrontacion no necesariamente elimina la posibilidad de
acuerdos o regulaciones que limiten la hostilidad, sino que puede
articularse en marcos normativos que gestionan la conflictividad
sin suprimirla. En este sentido, la negociacion politica no es nece-
sariamente antagonica a la l6gica schmittiana de lo politico; emer-
ge de una confrontacion latente cuya intensidad se modula estra-
tégicamente para evitar un enfrentamiento extremo, como el caso
de la guerra. La persistencia de un enemigo bien identificado for-
talece la cohesion y el proposito de un grupo politico. El problema
es su caracter dependiente: la desaparicion de este antagonismo (la
distincion amigo-enemigo) puede erosionar la identidad colectiva,
dejando vulnerable al orden politico al disolver el referente que
sostiene su unidad.

No se afirma aqui que para Schmitt el disenso sea parte nece-
saria de la actividad politica (para €l es inherente, pero al mismo
tiempo una amenaza). Lo que se argumenta es que el disenso —le-
jos de funcionar como un elemento homogeneizante— introduce
una logica que impugna el reparto existente del poder y los luga-
res, y con ello abre la posibilidad de recomponer el cuerpo politico
sin que la Gnica salida a la crisis sea la dictadura o el estado de ex-
cepci(’)n.24 El espacio plblico —plazas, calles— amplia las formas
de participacién mas alla de los procedimientos institucionalizados.

24 El disenso no homogenciza en el sentido de unificar a todos, sino que produce una nueva
articulacion de lo comtin, una redefinicién del ‘nosotros’ politico. No niega el conflicto,
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Su apropiacion suspende momentaneamente el funcionamiento
normal de lo publico al visibilizar actores y demandas excluidas del
consenso representativo.

Sin embargo, esta disputa no anula la estructura soberana, que
reacciona intentando restaurar el orden en el espacio mediante di-
versos mecanismos, incluida la coercion. En ese momento, el con-
flicto entre la ciudadania y el orden policial pone a prueba la sobe-
rania misma. Si el soberano resulta ineficaz para enfrentar al pueblo
que se le opone, este tltimo recupera el poder constituyente. La in-
capacidad de prohibir, proteger y decidir sobre la excepcion (nuestra
triple condicion de la soberania sobre el espacio) pone en suspension
el caracter soberano de la autoridad politica, desembocando en una
crisis de legitimidad que se resuelve con la decision del pueblo de
elegir nuevamente quién decide. En este proceso, pueden emerger
nuevos acuerdos que reconfiguren el orden politico, aunque sin ga-
rantias de que dicho reordenamiento suponga mayor estabilidad o
eficacia. La esfera publica, en tltima instancia, no se sustituye, sino
que se transforma a través del conflicto y el disenso, revelando la
contingencia de toda configuracion politica.

5. Conclusiones

Este estudio ha analizado la relacion entre el espacio, la sobe-
ranfa y el disenso, principalmente contrastando el pensamiento de
Carl Schmitt y Jacques Ranciere, considerando la relevancia de es-
tas ideas en los debates contemporaneos sobre la accion politica
y el poder constituyente. A partir del concepto de apropiacion de
la tierra, se ha observado como la soberania encuentra su origen
en la delimitacion territorial, la cual instaura un orden normativo
que estructura el ejercicio del poder. La dominacion del espacio
no es s6lo una cuestion juridica o administrativa, sino también un
acto fundacional que legitima la autoridad estatal y condiciona la

pero ofrece una alternativa a la logica de excepcion al redistribuir la visibilidad y la voz
en el espacio publico.
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manera en que las y los ciudadanos pueden habitar y transformar
su entorno.

Desde esta perspectiva, la existencia de un espacio publico ad-
quiere una importancia fundamental. Mas que un lugar de transito
o de socializacion, el espacio publico es el medio fisico donde se
¢jerce la ciudadania y se articulan las disputas sobre el orden po-
litico. Sin embargo, su administracion por parte del Estado genera
tensiones respecto a su caracter abierto y su potencial para la ac-
cion colectiva. En este punto, el pensamiento de Schmitt ofrece
una vision ambigua: por un lado, enfatiza la necesidad de un prin-
cipio trascendental que unifique al pueblo como entidad politica;
por otro, su desconfianza hacia la democracia liberal lo lleva a con-
cebir la participacion publica dentro de limites estrictos, donde
el pueblo solo adquiere existencia politica en la medida en que se
manifiesta de forma homogénea y decisiva en la esfera publica.

La paradoja central que surge de este analisis radica en la posi-
bilidad del disenso dentro de un orden politico que, seglin Schmitt,
debe sostenerse en la distincion amigo-enemigo y en la estabilidad
de un poder soberano. Mientras que en su teoria el pueblo no es
un conjunto de individuos con intereses diversos, sino una unidad
que se expresa en momentos excepcionales, Ranciere plantea que
la politica no surge de la unidad, sino precisamente del conflicto y
la interrupcion del consenso. Desde este planteamiento, el espacio
publico es el lugar donde las desigualdades se hacen visibles y don-
de el desacuerdo puede generar nuevas configuraciones de poder.
La politica surge del conflicto que rompe con la homogencidad y
visibiliza a los excluidos.

Reinhart Koselleck (1993) teorizd sobre como los concep-
tos politicos emergen y se transforman en contextos de crisis. Su
analisis del tiempo historico y de los conceptos politicos muestra
que la soberania y el poder son dinamicos, y que las crisis poli-
ticas redefinen constantemente el significado de estos términos.
Ahora bien, si para Schmitt el acto soberano funda y estabiliza el
poder, para Koselleck la historia demuestra que dicha estabilidad
es siempre precaria, ya que el lenguaje politico mismo es un cam-
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po de batalla donde se disputan los limites de la legitimidad y
la autoridad. En Gltima instancia la teoria de Carl Schmitt fun-
ciona, no para establecer un orden politico, sino para legitimar
determinados tipos de ordenes autoritarios. No obstante, esta
nocion se sostiene en una idea de unidad politica sustancial que
entra en conflicto con las concepciones pluralistas del disenso
encontradas en sistemas politicos contemporaneos.

El presente analisis no busca conciliar ambas posturas —
cuya diferencia es estructural—, sino sefialar como la tension
entre ellas propicia pensar el espacio piblico mas alla de un
simple escenario de deliberacién o administracion, como el
lugar donde el poder soberano se disputa y se resignifica. La
apropiacion del espacio publico cuestiona los limites espaciales
y politicos sobre los que se organiza la autoridad, mostrando
que la politica no se reduce a la administracion del Estado, sino
que también implica la constante renegociacion —y, en ocasio-
nes, ruptura— de los limites de la representacion y la sobera-
nia.
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Leer a Carl Schmitt plantea, ante todo, un problema de metodo. Mas alla
de decidir si sus conceptos siguen vigentes, si sus diagnosticos conservan
capacidad explicativa o si sus posiciones politicas son defendibles, impor-
ta preguntar qué hace un concepto cuando Schmitt lo escribe. Este
volumen propone la forma-concepto como hipotesis hermeneéutica: sus
categorias fundamentales operan como distinciones que delimitan un
campo, ordenan posiciones y relaciones dentro de ¢l, y hacen visible una
configuracion politico-juridica determinada.

La hipotesis no se presenta como una doctrina atribuida a Schmitt ni
como una tesis compartida por todas las investigaciones reunidas aqui.
Tampoco pretende borrar las discontinuidades de su obra, las rupturas y
reorientaciones politicas que siguieron a su adhesion al nacionalsocialis-
mo, porque la funcion de un concepto cambia cuando cambian el orden,
el adversario y la decision a la que sirve.

Sin imponer una interpretacion comun, el volumen se articula en tres
secciones en torno a problemas compartidos. Parten de la teologia politi-
ca y la secularizacion, atraviesan la dictadura, la decisién soberana y el
estado de excepcion, y llegan al problema de la forma politica entre
unidad y pluralidad, pasando por la decision partisana y el disenso. Asi se
examina como los conceptos refuerzan o cuestionan la unidad de un
orden. Cada capitulo conserva su autonomia argumentativa y admite
lecturas transversales, sin un orden obligatorio.
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